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SURI iD = ascertaining of the facts” —Webster 


, SHAT’S exactly what the Life Insurance Agent does in pre- 


paring a Life Insurance program for a prospective buyer. 


Often the need for considerable additional Life Insurance 
protection is revealed by a survey. If the disclosed need seems 
unattainable on the ground of cost it may discourage buying 
action. 

In such cases, this need may be met by Travelers Triple 
Protection Life Insurance. It provides the most protection for 


the premium dollar. 


THE TRAVELERS INSURANCE COMPANY . Hartford, Connecticut 
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Federal Banking Law Reports 


FOR BANKS LARGE AND SMALL—Here is some- 
thing new, something needed, for everyone respon- 
sible for the management and direction of banking 
activities. Here is something, new indeed, but time 
tested, time proved in actuality. For Federal Bank- 
ing Law Reports has stability and experience behind 
it, stemming as it does from the original reporter in 
this highly-technical field, first published in 1914. 
Here is a swift, authoritative, and continuing repor- 
ter on the thousand-and-one federal laws control- 


ling banks and banking. 


SCOPE OF THE “REPORTS” —Spanning the whole 
work-a-day world of statutes, regulations, rulings, 


court and administrative decisions, returns, forms, 


reports, instructions, concerning the important fed- 
eral regulation and control of banks and banking. 
Pertinent full text provisions, forms, detailed explan- 
ations, editorial comments and suggestions make 
clear exactly what to do, and how and when and 
why to do it in handling every day banking puzzlers 


under federal banking regulation. 


FAST REPORTING — Swift reporting of new 
developments as they “break” is traditional with 
the “Reports” — the editorial aim is “always first 
with the latest”. 


Write for Complete Details 


Y E LEARING; HOUSE, ING,, 


PUBLISHBERS OF TFOPECAL LAW REPORTS 


MUNSEY BLDG. 
WASHINGTON 4 


Empire STaTe BLOG 
NEw YORK 1 


214 N. MICHIGAN AVE. 
CHICAGO 1 


THe AMERICAN BAR ASSOCIATION JUURNAL 1s published Monthly by AMERICAN bak Association at 1140 North Dearborn Street, Chicago 10, Illinois. 
Entered as second class raatter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912. 
Price: per copy, 25c; per year, $3; to Members, $1.50; to Students in Law School, $1.50. Vol. 32. No. 4. 











AT THIS very minute, the forces released in Washington 
yesterday—the policies, the rulings, the regulations, the de- 
cisions—are affecting the operations and plans of clients and 
companies you represent. 


A change in corporate tax policy may be evident in yester- 
day’s trends; perhaps you should get a client on the phone 
and tell him about it. An excess profits tax relief petition 
may have vital bearing on a case which you are now preparing. 
A new management-labor agreement may mean a challenge 
for a settlement you once effected. A court opinion, just 
released, may require adjustments for several clients — the 
quicker, the better. 





You can be prepared to answer today’s questions from clients 
today. You can know this morning specific things that happened 


in Washington up to 7 p.m. last night — and their meaning to 
your practice. You can do this by availing yourself of the same 
overnight information system employed by scores of successful 





attorneys—a system that combines fast notification with full text 
coverage. 


Find out about it. Write Department J for further details. 








BUREAU OF NATIONAL AFFAIRS WASHINGTON 7. D. C. 


American Bar Association Jourral 








Proceedings of the House of Delegates—68th 
Annual Meeting 


Con le V] [Ss Lawyers in the News 


Editorials 








Review of Recent Supreme Court Decisions 
Edgar Bronson Tolman 


Junior Bar Membership Contest Rules 


‘Books for Lawyers” 


Ross Essay Announcement 
Notice by the Board of Elections 


The Security Council of the UNO in Session in Practising Lawyer's Guide to the Current Law 
New York Magazines 


What and Where Is the Law: The Restatement Delays in Publication Dates 


in the Courts 
Senate Unanimously Approves Administrative Pro- 
cedure Bill 
Forms of Government 


Frank E. Holman P 
Junior Bar Notes 





A Great Bar Association Is “75 Years Young”... . Letter to the Editors 





In the Corporation Trust system each step in 
Statutory Representation is a coovdinated, in- 
tegrated part of a complete system. The offices 
No matter how many states a cor- and representatives it furnishes are linked with, 
and their experience reflected in, the Bulletins 
which notify a corporation, through its lawyer, 
m ane e of state taxes to be paid and reports to be filed. 
poration may be qualified in, per- The Report and Tax Notification Bulletins are 
linked by spot references to the State Tax Re- 
porter, in which the lawyer finds the complete 
° ° ° text of the applicable laws, regulations and 
formance of its statutory obligations court decisions. A pre-erranged plan wotked 
out between C T representative and each com- 
pany’s own lawyer controls the handling of 
process served on the company. 


is no more trouble than if it were in 


CORPORATION TRUST 


but one — when Statutory Represen- The Corporation Trust Company 


CT Corporation System 
tation is under the guidance of the And Associated Companies 


Albany... ..158 State Street Jersey City ... 
Atlanta. 57 Forsyth Street, N. W 
Baltimore 10 I 
i oston , s New York 120 Broa¢ 
Corporation Trust system. : wat, Gay genes ye ty 
icago 208 South LaSalle Street Pittsburgh 535 Smithfield Street 
441 Vine Street Portland, } $7 Exchange Street 





Cleveland cu 

Dallas ’ Ss Seattle 

Detroit 7 G S St. L  B lway 
Dover. Del 0 Do ; Washington...... 1329 E St. N.W 
Hartford $0 State Street Wilmington........100 West 10th Street 
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Busy Lawyers Ube 


CIP 


A SERVICE TO FIND AUTHORITIES — 


CASES IN POINT 





A NEW SERVICE FOR LAWYERS 


Let our trained briefing clerks find the authorities 


on your case, and cite you to any cases in point. 


ONLY $10.00 


For a Comprehensive Search 


Our briefing clerks have at hand a complete law 
library. Citations will be made to standard legal pub- 
lications. You may want to list the sets you have 


available. 


“C I P” is just like having an experienced briefing 
clerk of your own. 


“C I P” checks your work and safeguards the inter- 
ests of your clients. 


HOW TO USE C. I. P. 


Just air mail or wire a brief summary of the facts in 
your case on which you want a search for authorities. 
Accompany your request with a check as all business 
is on a cash basis. In case you wire, air mail check 
and so indicate in message. 


Address inquiries as follows: 


c. 1. P. 


Bronson West & Co. 
500 Robert St., St. Paul 1, Minn. 


NOTE: Bronson West has no connection with the West Publishing Co. 
His father, however, was John 8B. West, founder of that company 
end The National Reporter System and The American Digest System. 
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American Bar Association Journal 





















ANNULMENT 
OF 
MARRIAGE 
By ROY V. RHODES 


* Judge of the Superior Court 
Los Angeles, California 







A major contribution to legal juris- 
| prudence. A condensed digest of marriage 

and divorce laws related to annulment, with 
| leading decisions and comments. Covers the 
| fifty-four U. S. jurisdictions, with a brief 
| discussion on similar laws of Mexico. Re- 
|| viewed in this issue. Order direct or from 
| leading law book stores. 


| Price $12.50 


















| * 


| PARKER & COMPANY 


Law Publishers - Printers - Engravers 
| 241 East Fourth Street 
| Los Angeles 13, California 
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Available for immediate delivery 


THE LAW OF UNFAIR COMPETITION 
AND TRADE-MARKS 


by RUDOLF CALLMANN of the New York Bar 


3 volumes - - - price $30.00 





This treatise collates all available authorities, analyzes the trends and 
suggests several new theories on the development of the newly emerging 


concept of a law of unfair competition. 


It explores the interrelationship of the law of copyrights, the law of 
patents, the anti-trust laws, the Fair Trade Acts, the Unfair Practices 
Acts, the Robinson-Patman Act and the law of unfair competition and 


trade-marks. 


Both administrative and judicial proceedings, the proceedings before 
the courts, the Federal Trade Commission and the Patent Office are 


thoroughly and exhaustively treated. 


It offers, in brief, a modern approach and throws light upon a 


hitherto unillumined though very important “corner of the law.” 


It will be kept to date by the pocket part method of supplementa- 
tion, so new legislation like the Lanham Bill can be readily offered when 


necessary. 











CALLAGHAN & COMPANY 


401 EAST OH' ss STREET CHICAGO 11, ILLINOIS 
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OFFICIAL says 


Use the seal that's light and 


Johnny 


handy 


The ‘Official’ is a dandy 


“OFFICIAL” Pocket Seal 


STANDARD WITH LAWYERS, NOTARIES AND 
CORPORATIONS THE WORLD OVER 


The exclusive patented features of this seal are to be 
found in no other seal on the market. It is a compact, 
lightweight, portable seal press which does all the work 
which formerly required a heavy, cumbersome lever seal 
press. Get it from your marking device store or stationer 
or write to Dept. B. 














MEYER & WENTHE, Inc. 


‘The House of Friendship” 
30 South Jefferson Street, Chicago 6, Illinois 


Rules for Jumor Bar 


Membership Contest 


I. Eligibility: 
All members of the American Bar Association who are 


members of the Junior Bar Conference, excepting Na- 
tional Officers and Council Members. 


ll. Duration: 
February 15, 1946, to August 31, 1946, inclusive. 


MONTGOMERY’S 


Federal Taxes on Estates, 
Trusts and Gifts 1945-46 | 


- 
Ill. Objective: 
To increase the membership of the American Bar Asso. 


ciation, and the activity and influence of younger lawyers 
therein. 


IV. How to Obtain Credit: 


One credit to be given to each member eligible for this 
contest whose name is written across the back of an 
application for membership which is marked “JBC” or, 
if no name is on the back, whose name appears as spon- 
sor, submitted during the above period, upon election 
of the applicant named to membership in the American 
Bar Association. 


The allocation of credit by the American Bar Asso- 
ciation headquarters shall be final. 


V. Awards: 


To the eligible member who obtains most credits for 
new members during the contest period —an en- 
graved gold wrist watch with gold wristband. 


To the eligible member securing the second highest 
number of credits — an engraved gold wrist watch. 


To the eligible member who obtains most credits for 
new members in his state, during the contest, in pro- 
portion to the number of lawyers, in states with ove 
2,000* lawyers — an engraved gold wrist watch with 
gold wristband. 
To the eligible member who obtains most credits for 
new members in his state, during the contest, in pro- 
portion to the number of lawyers, in states with 
under 2,000* lawyers— an engraved gold wrist watch 
with gold wristband. 
To each of the runners-up under paragraph 3 and 4, 
an office pen set with engraved plate. 
Duplicate awards will be awarded in the event of a 
tie. Winners to be announced and prizes awarded at 
1946 convention. 


* Based on 1940 census as contained in Table 2 to Report of American 
Bar Association 1944-45 Special Committee on Membership. 


MONTGOMERY'S 
Federal Taxes on 
Corporations 1945-46 


For your final authority, CHECK WITH THESE TAX BOOKS... 


“For the attorney, trust officer, account- 
ant, and professional estate planner . . . 
an indispensable tool."" — Trusts and 
Estates $7.50 

Get your copy today! 


THE RONALD PRESS COMPANY, Publishers 
15 East 26th Street New York 10, N.Y. 


Vi American Bar Association Journal 


How law operates. Interpretation—not com- 

pilation! Standard since 1917 with tax 

specialists and corporation executives. 2 

volumes, $15.00 
Get your copy today! 


THE RONALD PRESS COMPANY, Publishers 
15 East 26th Street New York 10, N. Y. 





a PRENTICE-HALL 


7 Asso- 


awyer CORPORATE ORGANIZATION and MAINTENANCE SERVICE 
redit: iS COMPLETE 
* 


of p 
C” oa 
tis BEFORE YOU INCORPORATE 4 


erican Prentice-Hall assists you as counsel in selecting the best state for the 


incorporation of any proposed company by putting before you charts for 
* Asso. the various states of the United States comparing the organization costs, 
annual taxes, stamp taxes, statutory requirements with respect to the num- 
ber and qualifications of incorporators and directors, the holding of stock- 
ards: holders’ meetings, minimum capitalization requirements and other similar 


‘its for useful information. 


in ¢én- 


gta INCORPORATE 

watch. 

Prentice-Hall is prepared to draft the charter and by-laws for counsel's 
approval, furnish the incorporators, file and record the charter, and hold 
the organization meetings. 


its for 
nN pro- 
h ove) 
1 with 


AFTER YOU INCORPORATE > 


Prentice-Hall will maintain the principal or registered office, furnish stat- 
utory agent, assist you as counsel in qualifying the corporation in other 
jurisdictions, supply you with tax notification service, and inform you 
promptly of any changes in tax or corporate laws. 


2 PRENTICE - HALL 
ed at CORPORATE ORGANIZATION 
AND MAINTENANCE SERVICE is complete — and it is 


flexible, so as to give you the special type of service that you 
may need on any particular occasion. It is the preference of 
many leading law firms throughout the country. The cost is 
surprisingly moderate. Investigation and trial will show you 
why “Prentice-Hall is Preferred.” 


its for 
nN pro- 
; with 
watch 


and 4, 


merican 


The services of the Corporate Organization and Mainten- 
ance Division of Prentice-Hall are for attorneys only. 


PRENTICE-HALL, Inc. 


Corporate Organization and Maintenance Division 
90 BROAD STREET, NEW YORK 4, N. Y. 
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The /Vec« Federal Rules of Criminal 
Procedure Became Effective March 21 


The first book to be published on the subject 
contains: 


1. An introduction by the Attorney General of 
the United States. 


2. The Rules as promulgated by the United 
States Supreme Court. 


3. The explanatory Notes to the Rules pre- 
pared by the Advisory Committee of the Supreme 
Court. 


4. A complete transcript of the Proceedings of 
the Institute on Federal Rules of Criminal Pro- 
cedure giving in full the addresses of the follow- 
ing members of the Advisory Committee: 


Dean Arthur T. Vanderbilt 
Judge Alexander Holtzoff 
Judge George Z. Medalie 
G. Aaron Youngquist, Esq. 
Judge Hugh D. Mclellan 
Professor George H. Dession 
Professor John Barker Waite 
Judge Frederick E. Crane 





and 


A succinct summary of the salient features of the 
Rules by Judge George Z. Medalie 


together with 


All of the questions asked and answers given at 
the Institute held in New York on February 
15 and 16. 


— TESTE TT TE CE 


THIS BOOK IS INDISPENSABLE FOR | 
ANYONE PRACTICING IN THE | 
FEDERAL COURTS 


———— - —_—~™ EE 


New York University School of Law 
Room 1021, Main Building 

100 Washington Square East 

New York 3, New York 


Please send me___ copies of Federal Rules 
of Criminal Procedure with Notes and Institute 
Proceedings $4.00 a volume. 


Name___ 
Address_ 
So  — 
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Pees ahs er 


of 


1946 Essay Contest 


Conducted by 


American Bar Association 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, Deceased. 


Information for Contestants 


Subject to be Discussed: 


Labor Disputes—Their Settlement by 
Judicial Process. 


Time when Essay must be Submitted: 
On or before June 15, 1946. 


Amount of Prize: 
Three Thousand Dollars: 


Eligibility: 

The contest will be open to all members of 
the Association in good standing, including 
life members (except previous winners, mem- 
bers of the Board of Governors, Officers, 
and employees of the Association), who have 
paid their annual dues to the Association for 
the current fiscal year in which the essay is 
to be submitted. 

No essay will be accepted unless prepared 
for this contest and not previously published. 
Each entryman will be required to assign 
to the Association all right, title and in- 
terest in the essay submitted and the copy- 
right thereof. 

An essay shall be restricted to five thou- 
sand words, including quoted matter and 
citations in the text. Footnotes or notes fol- 
lowing the essay will not be included in the 
computation of the number of words, but 
excessive documentation in notes may be 
penalized by the judges of the contest. 
Clearness and brevity of expression and 
absence of iteration or undue prolixity will 
be taken into favorable consideration. 

Anyone wishing to enter the contest should 
communicate promptly with the Executive 
Secretary of the Association, who will furnish 
further information and instructions. 


American Bar Association 
1140 N. Dearborn St. Chicago 10, Ill. 
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CRANES PAPERS 


The satisfaction that you enjoy in using Crane’s Fine Papers for 
business, personal, and social purposes stems from reasons that 
are readily apparent; others that are intangible. The texture, 
the clarity, the quality of the sheet you use—be it Crane’s 
Bond or Crane’s Kid Finish — is something that you can see and 
feel and fully appreciate. 

But the inherent quality that gives Crane’s these distinctive 
characteristics comes from the materials from which it is made — 
cotton and linen fibres only and crystal-clear water — and the ac- 
cumulated skill and experience of making fine papers for 145 years. 

These links with the ancient craft—this use of these time- 
tested materials — give you papers made in the traditional spirit 
and the modern manner — make Crane’s watermark your guide 

to excellence in the purchase of. paper. 


ASSES) a AES 
KERN gAReNay caneit 
ROLOY AS Mi Ne 


CARRY IA eC 
BMY Sk Say (¢) 
ih nF Bh iar ss 


; WU OF 


On the subject of paper, you are well qualified to judge, for with you paper is a prime requisite in the daily 
conduct of your affairs. So it is not uncommon for lawyers and law offices to standardize on Crane’s, using these 
fine papers for letters, wills, documents of all kinds that must bear close scrutiny today and may have bearing on 
tomorrow. We suggest you ask your regular source of supply for samples and prices of Crane's Papers suited to 


the needs of your office and profession. 
CRANE’S FINE PAPERS e MADE IN DALTON, MASSACHUSETTS @ SINCE 1801 
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ANNUAL SURVEY of 


Designed Especially for Returning Service Men 


AMERICAN LAW 


KEEP ABREAST OF THE LAW By r0eading the... 





Gram Book Review by 

William L. Ransom, February, 1946, Jssuc 
American Bar Aisociation Journal 
ewes the epoch-marking events which have held the at 


tention of the world during January, there has com« 
the good news of the issuance of the first two volumes of 
the long-awaited Annual Survey of American Law, covering 
with due perspective the developments in legislation, judicial 
decisions, administrative rulings and directives, proposals for 
improvements in the law or its administration, etc. ‘This is 
truly an accomplishment of first importance for lawyers and 
for laymen 
“For the American survey, the year 1942 was appro 
priatcly sclected as the starting-point, as Pearl Harbor and 
le entrance of the United States openly into World War II 
began a new cra in American law and life. The selection and 
editing of material, and the formidable tasks of printing, 
have been carried forward in spite of the wartime obstacles 
varicty of the other tasks imposed on the editors by 
The issuance of the first three volumes, with 
the fourth in sight, is especially timely, because of their 
availability to lawyers and law students who have been long in 
uniform and now need convenient “refreshers’’ as to what 
has taken place in the law while they were away. With thesc 
volumes they can bring themselves abreast of four vears of 
is to the fields of law in which they are particularh 
interested.” 


sat 
ind the 


the emergency 


hang¢ 


New York Times Editorial—January 14, 1946 

ANNUAL LAW SURVEY 
iY Aas RE has long been need for a periodic synthesis and 
perspective of judicial and legislative developments 
New York University School of Law now announces that 
such a volume is to be prepared annually. Surveys for 1942 
and 1943 have just been published, with the 1944 volume 
promised shortly. 


“The initiation of such a serics at this time is particularly 
commendable because of the excellent review it will furnish 
for returning veterans whose transition back to civilian life 
will thus be facilitated. The volumes are designed to pro 


ANNUAL SURVEY OF AMERICAN LAW 


New York University School of Law 
Room 1021 Main Building 

100 Washington Sq. East 

New York 3,N. Y. 


American Bar Association Journal 


1942, 1943, 1944, 1945 ANNUAL SURVEY OF AMERICAN LAW 


Please send me 


Single copies. .$ 5.00 
Four volumes.. 17.50 








vide a summary of legislative, administrative and judicial 


developments during the war years. ‘The New York Uni- 
versity Law School faculty, with the cooperation of several 
experts from other divisions of the University, have col 
laborated in this monumental task. ‘The prompt appearance 
of the volumes is particularly noteworthy in light of the 
many tasks the authors had to assume in government, in 
teaching, and in private practice during the war.” 


PART I—PUBLIC LAW: IN GENERAL 

International Law and Relations; Conflict of Laws; Con 
stitutional Law; Civil Rights, Administrative Law; Wat 
Powers and Their Administration; Federal Taxation; State 
Local ‘Taxation; Local Government. 


PART II—-PUBLIC LAW: SOCIAL, BUSINESS 
AND LABOR REGULATION 
Social Securitv and Welfare; -Public Housing, Planning 
and Conservation; Cooperatives; Public Utilitics; Govern 
mental Regulation; Administrative Agencies; Wartime Price 
Control; The Antitrust Laws; Securitv Issues and Exchanges; 
Unfair Trade Practices; Labor Law; Wages and Hours. 


PART ITI—PRIVATE LAW 

Contracts; Agency; Sales; Banking and Negotiable Instru 
ments; Security ‘Transactions; Suretyship; Corporations; Bank 
ruptcy and Corporate Reorganizations; Transportation Law; 
\viation; Communications; Insurance; Equity and Quasi 
Contracts; Real and Personal Property; Future Interests; 
rusts and Fiduciary Administration; Snecession and Admin- 
istration; Copyright Law; The Law of Trade-Marks; Patent 
Law; Torts; Crime and Delinquency; Criminal Law and 
Procedure; Family Relations and Persons 


PART IV—ADJECTIVE LAW 
Civil Remedies and Procedure; Evidence; Commercial 
Arbitration 
PART V—LEGAL PHILOSOPHY, HISTORY 
AND REFORM 


Jurisprudence; Legal History; Administration of Justice: 
The Courts and Law Reform; Legal Education, Bar Organi 
zation and Economics. 





1942 7 
1943 F 


Copy 
Copies 


1944 [J 
1945 


ANNUAL SURVEY OF AMERICAN LAW. Enclosed please 
tind check for $ 


Name 
Address 


City 










































“to serve 
with bond’ 


When you need a bond for yourself or 
a client, the surest way to obtain the 
instrument you want, when you want it 
and in a form acceptable to the Court, 
is to call the local F&D representative. 
You will find him always ready and glad 
to serve you, regardless of the size of 
the premium involved, and you will 


have the satisfaction of knowing that 


he is backed by the ample resources and 
extensive facilities of America’s fore- 
most bonding company...a company 
that has specialized in furnishing Court 


and Fiduciary Bonds since 1890.. 


FIDELITY AND SURETY BONDS 
BURGLARY, ROBBERY, FORGERY 
AND GLASS INSURANCE 


FIpELITyY AND DEPOSIT 


COMPANY OF MARYLAND 
Founded 18390 —-— Baltimore. Md. 


WITH WHICH IS AFFILIATED THE AMERICAN BONDING COMPANY OF BALTIMORE 
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iT’S NEW! 
IT’S COMPLETE! 


IT’S the greatest encyclopedic treatment 
of the law of Insurance ever written — and 


covers every conceivable phase of the subject. 


IT'S the C. J. S. Title INSURANCE 


Vols. 44, 45, and 46 C. J. S. 


It will prove to be an invaluable aid in locating all 
of the law and all of the authorities on any question 


which may arise concerning Insurance. 








THE AMERICAN LAW BOOK COMPANY 


272 FLATBUSH AVE. Ext. BROOKLYN 1, NEW YORK 
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The Security Council of the United 
Nations, meeting for the first time 
in the United States and confronted 
with issues which try men’s souls, 
is in session under the chairman- 
ship at first of China’s delegate, Dr. 
Quo Tai-Chi, at the temporary quar- 
ters of the Council on the campus 
f Hunter College, overlooking the 
Jerome Park Reservoir in the Bor- 
ough of The Bronx, New York City. 

In the emergency caused by the 
late adjournment of the meeting in 
london and the urgent need for re- 

mnvening in America not later than 
March 25, the Hunter College site, 
owned and operated by the City of 
New York, was availed of as the best 
that could be made ready in time. 
UNO has been granted occupancy 
only until May 15, covering the 
probable duration of the Council's 
present sessions; but it has been pre- 
dicted that the UNO will be there 
much longer, perhaps until its own 
buildings have been erected on a 
permanent Westchester-Fairfield site, 
several years hence. 

In respect of its presiding officer 
or President, the Security Council 
has a system unfamiliar to Americans 

that of a monthly rotation in office, 
alphabetically by nations. Thus the 
first President, who was in the chai 
in London, was Australia’s Norman 
|. O. Makin. His tenure expired a 
day or two after the organizational 
tae Council. Brazil’s 
turn” came and ended while the 
Council was not in session. China’s 


meeting of 


lelegate will be in the chair during 
nost of April. 


The Location of the 

Hunter ‘‘Gym”’ 

I'he buildings initially taken by the 
UNO at Hunter College are the 
gymnasium of this college for the 
raining of women teachers, a build: 





The Security Council of the UNO 


in Session in New York 


ing known as Davis Hall, and a large 
basement cafeteria nearby. Part of 
the Samuel Tilden High School, at 
the southern end of the quadrangle, 
is also being used. 

The Hunter “gym” is the prin- 
cipal meeting-place of the Council 
from which the proceedings are be- 
ing broadcast to the United States 
and other lands. The “gym” is on 
the southeast corner of the quad- 
rangle on which the Bronx Cente 
of Hunter College is located. The 
sightly area is bounded by the Bed- 
ford Park Boulevard, the glistening 
Jerome Park Reservoir, Navy Ave- 
nue, and the Tilden High School. 
The “subway stop” is at Bedford 
Park nearby, on both the Indepen- 
dent and the I.R.T. Systems—a 
“nickel fare on the subway circuit” 
and a short run from the hotel and 
shopping districts and points on the 
West or East side of Manhattan. The 
area is also conveniently accessible by 
motor, from York or West- 
chester, with scenic parkways nearby; 
and there are two parking spaces and 
several entrances to the 
“quad.” College playgrounds are ad- 
jacent. The work of the College will 
be continued, if practicable, in the 
buildings not taken. 


New 


motor 


Meeting-Place of the Nations 
The Hunter “gym,” of which a 
photograph is on the cover of this 
issue, was built in 
It is of a restrained but 
not very authentic Gothic architec- 
ture. Its crennelated battlements and 
embrasures may remind some of Old 
World edifices. 

The building was put to stren- 
uous uses during World War II, 
as it was the center where some 
80,000 WAVES were conditioned and 
trained for the American Navy. 
Hunter College had hoped to resume 


1931, of brown 
sandstone. 





its own use of it in September. Ex- 
tensive alterations were rushed, to 
prepare it for the Security Council, 
at a cost announced to be $100,000 
but looking like much more. 

There was a basement swimming- 
pool (which has been covered over 
for the working newspaper men and 
telegraphers) , enormous locker and 
shower rooms (which were sub-di- 
vided for offices), a number of “‘correc- 
tive” gymnasiums, a large room for 
drying wet hair (the photographers 
got this one), many offices and dress- 
ing-rooms (still being adapted for 
offices), an imposing foyer with 
murals of WAVES doing posture 
exercises, and a large gymnasium 
(100 feet by 72) on the third floor, 
this last for the “public” sessions of 
the Security Council. 


Space for the Public? 
When the UNO moved in, this was 
just a “gym,” with all of the usual 
paraphernalia still in place—climbing 
ropes, ladders, leather rings, lattices, 
jumping and vaulting poles, basket- 
ball boards and nets. Despite their 
potential usefulness, these have been 
removed, and the network of steel 
girders overhead has been covered 
with a false ceiling, in the hope of 
better acoustics. The results of the 
transformation have been shown in 
the daily press. 

Early visitors from UNO staffs 
found placards warning them to 
“be fit, not fat,”” and to be “dressed 
discreetly at all times on the sun 
decks.” Red fire buckets were every- 
where, and crates “tunics 
and shorts.” 

At each end of the “gym,” there 
was a “visitors’ gallery” seating six- 
teen persons. “Bleachers” along the 
sides have necessary 
press and for the advisers and staffs 
of members of the Security Council, 


marked 


been for the 
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— 


The Security Council of the UNO 


as well as the other officials and stafls 
of the UNO. Just what space could 
be provided to enable the attendance 
of even the representatives of ac- 
credited organizations, much less the 
public, was not announced until 
March 21, when it was made known 
that there was space for forty-five per- 
sons from the general public—“‘first 
come, first served,” early each day. 

If so large a meeting-place is re- 
the “round 
fact) of the 
Security Council of eleven members, 


difficult to 


quired — for colorful 


table” (elliptical in 
it may be find an 
adequate auditorium for the Gen- 


, 


eral Assembly on September 3, if any 
of the public are to be admitted. A 
nearby state armory will seat 20,000, 


but this is said to be too large. 


Other Locations of the UNO 
Ihe staffs of the UNO occupy Davis 
Hall as offices and conference rooms, 
Office and 
store space in that part of The Bronx 
has been pre-empted by interested 


and all use the cafeteria. 


organizations and is at a high pre 


mium. There are no hotel accom- 
Various 
offices and agencies of the UNO are 
Manhattan, and will 


doubtless remain there. The press, 


modations in the region. 
in mid-town 


radio and motion-picture staffs, have 
been located in the RKO building, 
on the Avenue of the Americas (still 
Sixth Avenue to New Yorkers). Sec- 
retary-General Lie and his principal 
the United 
Office, are at 
Fifth Avenue. 


Nations 
No. 610 


assistants, and 


Information 


Unless the college buildings are 
taken over in entirety by the UNO 
and several thousand young women 
put out at a time when the City’s 
other institutions of higher educa- 
tion are already overcrowded, the of- 
fices of a large part of the UNO staffs 
will have to be at other and remote 
locations. All members of the staffs 
have each taken an oath “to exercise 
in all discretion 


loyalty, and 


science the functions entrusted to me 


con- 


as a member of the international! serv- 
ice of the United Nations, to dis 
charge those functions and regulate 
my conduct with the interests of the 
United Nations only in view, and not 
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to seek or accept instructions in 1 
gard to the performance of my duties 
from any government or other au- 
thority external to the organization.” 


Features of the Present Set-Up 
This is said to be the first time the 
new international organization has 
signed a lease or contract for its occu- 
of quarters. In 
Church House was provided rent- 
free, and Central Hall, Westminster, 
rented the Methodist 
Church without a contract. The lease 
at Hunter College calls for a rental 
of $9,333.34 per month. 

The UNO has the use of all nec- 
essary roads, walks, grounds, and 


pancy London, 


was from 


parking space, and controls all access 
to the part of the campus which it 
occupies, subject ‘only to access by 
the United States Navy. The per- 
sonnel of the UNO are expressly 
made subject to the laws and author- 
ity of the United States, the State, 
and the City, but have been given 
“diplomatic immunity” while in the 
discharge of their duties—not at other 
times. 

It had 
been planned 
that the 
first in = 


for en 
time 
history, the 
world organ- 
ization would 
havie ats 
own “armed 
ferce, a2 
present a 
small one for 
police pur- 
In San 


Francisco, 


Poses. 
large contin- 
gents trom 
the Army and 
Navy were as- 
signed, and 
worked in co- 
operation 
with the City 
and State po- 
lice forces. In 
Lenadom, 
Ciba 228) 
and e 


CESS EO 
Hall 


House 
Central 


owt 


were policed by some 140 Royal Ma 
rines. At Hunter College, an “hono; 
Marines has 


guard” of American 


been selected and assigned. 

Under the arrangement voted by 
the General Assembly in London, th 
United States will pay 24.6 per cen 
of the total budget of the United 
Nations, which has been set provi 
sionally at $25,000,000. Indirect ex. 
penses and contributions of the “host 
country” will be much more than the 
quota, but the over-all total will be 
a small price to pay for a promising 
effort to establish justice and main 
tain peace in the world. 

As to this temporary location, the 
“long arm of coincidence” has 
reached out to produce a curious 
angle: The ‘Hunter gym” overlooks 
the clear waters of the Jerome Park 
Reservoir, once an important unit in 
New York City’s water supply and 
still tied in with the system. It is 
said that the City of New York 
still pays interest to Winston Church 
ill on the bonds which it issued to 


buy the site of the reservoir and 


the “gym.” 








ore 


Reconverting Hunter College Gymnasium 
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[he Jerome Park race-track was 
built on the site of the present reser- 


es haf oir, Churchill’s mother was a Je- 
me, the daughter of the original 
ted by wher of the race-track and of the site 


lon, the 


old to the City. None of this was 


er cenfmnown to the UNO representatives 
UnitedMvho made the selection of temporary 

provi-feat. Perhaps they were told that the 
ect: ex.Bite was once a battleground between 


e “host 


he Americans and the British, as was 


1an theMhe “permanent” site in Westchester 
will beMFairfield—a part of the locale of 
mising Manes Fenimore Cooper’s novel, 
main Bl he Spy. 

Some queer psychological factors 
on, the Bye said to have entered into the 
” has Bi hoice of temporary location. Madi- 


urious 


on Square Garden would have been 


rlooks Best, but it was said: “If we went 
e ParkBhere, the cartoonists would have 
init in Blrawn the sessions as in a prize-ring, 
ly and Bvith Bevin and Vishinsky squared 

It isfiway with gloves, and Byrnes trying 


York B, 
hurch 
ied te 


r and 





referee.” Spacious high school 

















iuditoriums were more conveniently 
“We don't 


pictured as a 


)Blocated, but it was said: 


want the Council 
choolroom, with some one lecturing 
pupils and some one in a dunce cap.” 
lt was figured that cartoonists could 
not “make anything out of” a gyn. 
nasium which has lately resounded to 
the tramp and tread of drilling 
WAVES. But if a 


cled figure wanders into the arena of 


hooded, betow- 
\lebate, everyone will realize that it is 
not one of the Klan from embattled 
Greenwich, not the spectre of Yalta 
or the ghost of Iran, but only a be- 
ated WAVE looking for the showers. 


‘History Repeats Itself"’ 


lhere is another analogy, or repeti 





tion of history, as to the site and some 


ircumstances of this first meeting 


1 the Security Council after its or- 
sanizational session in London. Many 
persons familiar with American his- 


tory assume that after the Confed- 


ration became “a more perfect 


Union” through the ratification of 
} 


the Constitution, everything was 
settled and became reasonably 
smooth sailing’. The facts are 


otherwise. 


When the Continental Congress 








made the provisions for the election 
of a Congress and the electors undet 
the Constitution, it left the place of 
meeting blank because it could not 
agree. “Pulling and hauling’ as to 
a temporary location ensued, as there 
was in the Preparatory Commission 
and the General Assembly of the 
UNO. 


New York finally won out, and was 


The wrangling was bitter. 


chosen; but it turned out to be only 
a temporary seat, and only the first 


one, at that. 


The Congress moved to Phila 
delphia, which became the second 
temporary site. There was a lot of 
maneuvering and dickering, and a 
site on the Potomac, not far from 
Mount Vernon, was made the per 
No 


plebiscites” are reported; probably 


manent capital. “Greenwich 


there were no estates then, on the 
“mud flats” along the Potomac. 
Anyhow, as host to the Congress 
and the Federal Government, at the 
first temporary site, New York started 
out to be generous. But on April 27, 
1789, the City “Resolved, that it will 
furthe 
York 


more 


its credit for 
The Bank ol 
refused to loan o1 


The 


finally raised by two lotteries, which 


not lend any 


New 


advance 


advances.” 


monies. necessary funds were 
netted £13,000. Details of the above 
are given in the Formation of the 
Union Under the Constitution (pages 
145-146, 

What it all adds up to are that 
UNO 


neither unprecedented nor disturb 


993.997) 


the birth-pangs of the are 


ing 


>? 


its Charter, and do not show a lack 


do not imply defects or flaws in 


of confidence or a change of heart 
on the part of members of the United 
Nations. At 


an old story, a familiar pattern, of 


least for Americans it is 
the confused beginnings of a struc- 
ture which grows strong and great. 
We have been through the like‘of it 
before, right here in New York, at 
that. 


Momentous Sessions in Progress 
No 
temporary quarters are what would 
Neither New York 


one would suggest that these 


be desired. no} 


The Security Council of the UNO 


the rest of America has ever put so 
distinguished and important a world 


convocation in such a lay-out. 


The temporary accommodations 
lack the dignity and commodiousness 
of the Municipal Opera House and 
the adjacent Veterans Building, in 
San Francisco, where the UNO was 
born. There is none of the impres 
siveness and historical significance of 
Church Hall, 
Westininster, evi 


House and Central 


London, where 
dences of the results of Nazi bombing 
were grim reminders that war must 
never recur. The present impromptu 
quarters lack the spaciousness and 
convenience ol the collegiate facilities 
offered in the Boston-Cambridge- 
Ol 


none of the grace and beauty of the 


Concord area. course, there is 


Geneva lakeside. 

But assuming the decision, made 
in London, to place the UNO in New 
Yowk for some years, nothing bette 
could have been done. Few believed 


that what has been done could be 


done in time—the Security Council 
might well learn this lesson from its 


staff. As A. 


able general counsel to the Secretary 


H. Feller, the indefatig 
General, said: “There was literally 
no place else to go in New York. We 
had to do this. So we did.” 

Perhaps appropriately, the Secu 
ity Council, made up preponder- 
delegates chosen 


antly olf by and 


from labor party and “left-wing” 


governments, is meeting in the 
heart of a typical working-class resi 
dential district in the world’s largest 
city. Around them are the homes ol 
men and women of many races and 
many languages, and who hold to as 
many different ideologies as are rep 
resented in the Council itself. 


Lhe 


and of the world so'far as permitted, 


eves and ears of America, 


will be kept turned toward this un 


pretentious “gym,” for the news 


which, from day to day for two 
months, may decide the world’s peace 
and the future of the UNO, so hope 
fully 


June and so quickly overwhelmed 


launched in San Francisco last 


with issues such as men have nevei 
before been able to resolve in friend 
ship and good faith. 
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What and Where Is the Law 
The Restatement in the Courts 


William Pitt, the Earl of Chatham, 
in his famous speech in the Case of 
Wilkes in 1770, declared that “where 
law ends, tyranny begins.”’ The past 
decade has given fearful significance, 
in many lands, to the converse, that 
where tyranny begins, law loses its 
aspect of even-handed justice and its 
sense of certainty. The second clown, 
in Act V, Scene 1, of Hamlet, chal- 
lenged the first with the ageless ques- 
tion: “But is this law?” 

To many thoughtful lawyers and 
laymen, American jurisprudence has 
seemed lately to be in a transitional 
era, when, as Tennyson put it in Ay/- 
mer’s Field, “That codeless myriad of 
precedent, that wilderness of single 
instances,” has gone beyond the stage 
of ceriainty as to what is the law and 
where it can be found. There have 
been so many conspicuous instances 
of the frank overturning of landmark 
precedents, so much of innovation in 
the adaptations of our federal system, 
and so much which appeared to be 
“judicial legislation” through giving 
the force of law to the personal pre- 
conceptions of a majority of the 
judges in a court, that an impres- 
sion has gained currency that the 
common law as a science of jurispru- 
dence has been swept from its moor- 
ings and thrown largely into a state 
of flux, with little that is construc- 
tive and dependable thus far put in 
the place of what has been torn down 
or unsettled. 

A comforting reassurance against 
any complete pessimism in these re- 
spects is afforded by an examination 
of the American Law Institute’s last 
volume as to its Restatement of the 
Law, published at the end of March.! 
It will be recalled that the Institute 
was formed in 1923 because of the 
concern of many lawyers that the 
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“growing indigestible mass of deci- 
sions” was then endangering ‘the 
continuance of our common law sys- 
tem of expressing and developing 
law.”” The work of the Institute en- 
listed the active and thoughtful serv- 
ices of great teachers of law, out- 
standing judges, and experienced 
practitioners—the most diversified 
and representative body that ever en- 
gaged in such a task. The various 
Restatements were carried to frui- 
tion and publication from time to 
time during the past twenty years. 

Now the Institute has compiled 
a volume which gives the practical 
tests of the usefulness of its work, 
and also gives a background for 
measuring the extent to which the 
basic principles of the common law 
are still accepted and applied in the 
great majority of litigated cases. Af- 
ter all, the most drastic test of the 
daily value of a legal text is the ex- 
tent to which it is recognized, ac- 
cepted and cited by courts, by the 
law reviews, and by lawyers in their 
briefs, as a sound and scholarly state- 
ment of the law within its scope. 
Likewise, a pragmatic test of the ex- 
tent to which the courts are accept- 
ing and following the principles of 
the common law, or are drifting 
away from it, may be found in an 
appraisal of the extent to which the 
courts quote, cite and rely on such a 
formulation as the American Law 
Institute produced with the coopera- 
tion of teachers, judges and practic- 
ing lawyers—all devoted to the Amer- 
ican common law. 


Courts Cite the Restatement 
Brought together in this cumulative 
volume are some 10,000 citations of 
the Restatements by the courts. In it 
are digested by text paragraphs all of 





ute’s fig 
tation ‘ 


ind by | 
aken in 
ing the 
litigatiol 
red by 
fl a gre 
the law 
r to is 
Lu ed $) 
the citations of the Restatement by 
the federal courts and by the appel 
late courts of the states. In the vas 
majority of the instances, these cita- 
tions of particular paragraphs of the 
Restatements are classified as “cited 
and followed”, “cited with apgcertainl 


Perhaps 
test tha 
cial cita 





proval”, “cited and distinguished’ Bs°P© © 
etc., indicating that the Restatemenig®"<e © 
has been very generally accepted aygmon la 
giving a sound and correct statement number 
of the general principle or rule off!0"S ¢ 
the common law. have be 
Nor is this all. Citations of theg'"S the 
Restatement by the law reviews which 
and law journals are also compiled profess: 
and classified. They already number followi 
about 15,000. In view of the role and th 
which the law reviews have been ful-§!'0" at 
filling in the development of Ameri-§° ©V©! 
can legal thinking, this number is—™@"Y ‘ 
impressive. with g 
A Volume Useful tof 
Briefwritersp 
Unfortunately, similar statistics can- Pie 
not be compiled as to the extent tof trusts 
which the Restatement has been cited § Conflict 
and relied on by State courts of first he 
instance, or by lawyers in their briefs— inten 
for litigants. If the average lawyer If 
or law clerk at work on a brief for§and la 
a court has not accustomed himself §accout 
to relying on and quoting or citing § more | 
the paragraphs of the Restatement f the sec 
which are in point as to his case, the B the cc 
present volume should lead him tof both, 
broaden his research by including frelatiy 
the Restatement and by checking and eal 
using the many judicial citations of B ort. 
the Restatement on the point of law § Contra 
with which he is concerned. : beet 3 
With respect to all of the Insti- § Trusts 
\gency 
1. The Restatement in The Courts. St. 
Paul, Minn.: American Law Institute Pub 
lishers. March 28, 1946. $8.00. Pages viii. 
1018. No, | 
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ute’s figures as to the extent of the 
itation of the Restatement by courts 
ind by law reviews, there should be 
saken into account the facts that dur- 
ing the war period the volume of 
jitigation dealing with subjects cov- 
red by the Restatement has fallen 
fl a great deal; also, that many of 
ihe law reviews have had to suspend 
x to issue Only publications of re- 
luced size. 


Extent of Coverage 
by Citation 
Perhaps more demonstrative as a 
test than the mere number of judi- 
cial citations of the Restatement, and 
certainly more significant as to the 
scope of continued judicial adher- 
ence to the principles of the common 
mon law, are the figures as to the 
number and proportion of the sec- 
of each Restatement which 
have been cited and attested. Tak- 
ing the volumes of the Restatement 
which have been in the hands of the 
profession for ten years or more, the 
following table shows that coverage, 
and the relative ranking as to cita- 
tion at all, but does not give effect to, 
or even reveal, the extent to which 
many of the sections have been cited 
with great frequency: 


tions 


Total Num- Number of Per Cent 
ber of Sec- tions of the 
tions Cited by Sections 

Subject or Volume Courts Cited 
Torts, Vol. 2, 

Negligence ~, 225 199 89.3 
Coit 3... <s eh 469 106 77.0 
Trem titles. ss ie 5% 460 304 66.1 
Conflict of Laws.... 625 377 60.3 
ASCOT nn wiawc had 528 317 60.0 
forts, Vol. 1 

Intentional Harms 280 121 43.3 


If the citations by law reviews 
and law journals are also taken into 
iccount, the coverage becomes even 
more impressive. The percentage of 
the sections which have been cited by 
the courts or the law reviews, or by 
both, then stands as follows, again in 
relative ranking: 


Per Cent of 
Subject or Volume the Sections Cited 
Torts (Vol. 2)—Negligence........... 94.2 
Com) 36a kid Baw hewn > avdenie 82.6 


Torts, Vol. 1 Intentional Harms...... 81.1 
Comieek: G0 GiG6 eo. 205i ut. .cteaw does 73.7 
Veins <P - S o elaie ic a Fic ood 70.7 
AGO oe wy cats wcgness Satan ka pwe Cone 63.0 


‘Confusion of the Law” 
Is Dispelled 


No, the rule of: certainty in fields 


of the law has not been ended. In 
issuing this final volume, the Ameri- 
can Law Institute Publishers fittingly 
recall the skepticism with which the 
first two volumes of the Restatement, 
as to Contracts, were received by the 
profession and the courts, despite the 
high scholarship and reputation of 
the Reporter (Samuel Williston) 
and his associates. Particularly among 
law school men at that time, it was 
the fashion to deny the existence 
of any substantial body of “general 
law”. What was regarded as a prev- 
alent “confusion of the law” was as- 
cribed to “principle and rule rather 
than to interpretation and applica- 
tion of principle.” 

The “doubts 
have been overcome by the accept- 
ance of the Restatement, and are re- 
futed by the present volume. State 
annotations of the Restatements have 
shown no conflicts between its rules 
and local decisions except as to a 
very small percentage of the sections. 
And even in the oldest and largest 
States which have a voluminous case 
law, a substantial part of the Restate- 
ment is not covered by the decisions 
—in many States the local decisions 
do not cover 50 per cent of the Re- 
statement, and in no State are the 
gaps less than 10 per cent. 

These facts show clearly the ex- 
istence of a body of generally ac- 
cepted common law on the subjects 
within the scope of the Restatement. 
The diversities due to divergence of 
local decision are certainly less than 
have arisen as to interpretations of 
uniform laws. 


and skepticism” 


Useful Features of the Volume 


This final volume should be a useful 
working manual of many things, in 
law office libraries and in law schools, 
as well as for reference by judges and 
teachers. Many tables make it easy 
to find just what sections of the Re- 
statements have been cited, or what 
points, in what States and by what 
courts, and by what law reviews. 
Wherever practicable, the text of 
what the court said in connection 


with the citation, is given in a 
paragraph. 
An invaluable feature is_ the 


The Restatement in the Courts 






















































“glossary”, which brings together 
alphabetically all of the definitions 
of legal terms which are used in the 
Restatement. It will be recalled that 
throughout the work of the Institute, 
painstaking care was devoted to these 
definitions. Lawyers who wish to use 
legal terms exactly and consistently 
can turn to no better reference source 
than this “glossary”. 

Appropriately, the volume con- 
tains a history of the Institute and 
This 
is contributed by its indefatigable 
Director, the beloved William Dra- 
per Lewis, whose prodigious labors 
helped to overcome many obstacles. 


the work on its Restatement. 


With the ending of the war, the 
work of translating the Restatement 
into many languages is projected, by 
legal scholars of other Nations. 


Recollections of a 
Monumental Work 


To receive and examine this volume 
stirs memories of unforgettable days 
and nights when the Institute met 
in Washington and a most agree- 
able company of jurists, teachers and 
practitioners gave infinite care and 
thought to its absorbing tasks. The 
world was then at peace; the recur- 
rence of war was unthought of. The 
leadership of men such as Elihu Root, 
William Howard Taft, George W. 
Wickersham, George Wharton Pep- 
per, Charles C. Burlingham, Benja- 
min N. Cardozo, Harlan F. Stone, 
Roscoe Pound, John H. Wigmore, 
George Wellwood Murray, and 
Learned Hand, was pervasive and 
inspiring. The scholarship and mas- 
tery of such Reporters as Samuel 
Williston, Joseph H. Beale, Arthur 
L. Corbin, Austin W. Scott, Herbert 
F. Goodrich, Richard R. Powell, 
Charles E. Clark, W. Barton Leach, 
and their advisers, made attendance 
a great privilege. The participation 
of many great judges of federal and 
State courts, great teachers of law, 
and of outstanding practitioners at 
the Bar, brought a commingling of 
tested experience and sometimes 
brought clashes in approach and an- 
alysis. To scan this volume brings a 


(Continued on page 237) 
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\lexander Pope, in his “Essay on 


Man”, observed: 
For forms of government let fools 
contest 
Whate’er is 


best 


best administered is 
But the importance and _ signifi- 
cance of the form of government un- 
der which men live can hardly be 
disposed of so simply, though there 
may be poets, professors and politi 


cians who tell us it can. 


Issue of Statism 


Whateve was accomplished in 
eliminating Mr. Hitler and Mr. Mus 
solini, the issue of statism of which 
their philosophy of government was 
only one of several examples—is still 
of world-wide concern. Statism in 
the form of communism is dominant 
everywhere that Russia rules or Rus- 
sian influence predominates. Having 
fought a war against statism, war- 
weary England and France have es 
poused state socialism. In the recent 
Belgian election socialists, commu- 
nists and other statist groups hold a 
majority of the seats in the Belgian 
Chamber of Deputies. In Italy 


\merican concept of government is 


the 


nowhere evident. The issue there is 


clearly between a new fascism and 


communism. Spain is fascist, with 


an undercurrent of state socialism 


and China, what 


communism. In 
ever the patched-up truce between 
nationalists and communists, the po 
litical philosophy of each group is 
regimentation in the form of a mili 


tary dictatorship. The actual 


POV 
ernment of the so-called Republics 


of Central and South America is to 


talitarian. Except that Brazil was 


helpful on our side against Hitle 


and Mussolini and Argentina was 


not— there is and has been little dif 
ference as to the arbitrary characte 
of each government. Wew Zealand 


can Bar Association Journal 


- lienaminds 


Forms of Governmen 


and Australia are committed to state 
socialism. Of the other British do- 
minions, only Canada and South Af- 
rica have not succumbed to statism. 

Any statism 


form of means a 


planned economy and a_ welfare 
government administered by bureau- 
crats regimenting the lives of the 
citizenry and reducing the citizen to 
a pawn and a ward of government. 
State socialism and communism are 
as much forms of totalitarianism as 
fascism or naziism. Faced with an al- 
most world-wide statism, it is timely 
to review the simple and basic facts 
regarding forms of government and 
ourselves of the 


to remind nature 


and intendments of American con- 


stitutional and representative gov- 


g 
ernment. 

\ frequent recurrence to funda 
mental principles is essential to the 
security of individual rights and the 
perpetuity of free government. 

State 


(Washington Constitution, 


Art. I, Sec. 32) 


Classification 

of Governments 

The old school books used to clas- 

sify the forms of government some- 
what as follows: 

ABSOLUTE MoNARCHY—where the 
head of state, be he king or, emperor, 
ruled by divine right and the people 
had no voice in the affairs of state. 
Louis XIV epitomized this form of 
government when he said, “I am the 
State.” 

Micirary DicrarorsHie—ofl which 
the ancient world had many exam- 
ples. In this class also may be put 
Napoleon’s France and Cromwell's 
England. Such dictatorships rested 
upon the power and genius of great 
military leaders and soon passed with 
the death of such leaders. 

LimirED Monarcny — where the 
people, 


through a parliament or 


other deliberative assembly, had some 
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from a republic. V 
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“The Government of the U. S. is notf viver 
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in the Declaration of Independence.§ tribe 
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States, in Washington's Farewell Ad 
dress, in Jefferson’s Inaugural, nor 
in Lincoln’s Gettysburg Address. As 
applied to our federal government 
it did not come into general use un- 
til Woodrow Wilson’s famous _pro- 
nouncement of World War I, ‘“‘make 
the world safe for democracy”. Since 


B® that time the tendency has grown to 


substitute the word “democracy” for 


’ 


that of “republic” in referring to our 
lorm of government and thereby ob 
scure the fact that our forefathers es- 
tablished and intended to establish 
a republic and not a democracy. 
The forms of government briefly 
mentioned comprised the forms of 
vovernment listed and discussed in 
our old school history books. If you 
pick up a school history of the pe- 
riod of 1900 you will find no men- 
tion of totalitarianism, state social- 
forms of 


ism, Or communism = as 


vovernment. These were to some 
extent a form of thinking on the 
part of certain disgruntled intellec- 
tual adventurers, like Karl Marx and 
others, but they had not been sufh- 
ciently dressed up in attractive and 
high sounding phrases and purposes 
to be sold to whole populations as 


forms of government. 
Beginnings of Government 


With 


tion, it is next of interest to examine 


this background of defini- 
the first beginnings of government. 
Che writings of analytical jurists in- 
dicate that in the early history of the 
human race the phenomenon of gov- 
ernment seems to have developed as 
a necessary sequel to the gregarious 
or group instinct of humanity. As 
the Greeks said, eis aner oudets aner, 
one man is no man—that is, a man 
without a family, a man_ standing 
other human associ 


all. 


alone without 


ates, is No man at He counts 


for nothing. 


When the world was sparsely set- 
tled the grouping of human beings 
was by families and clans, or at most 
vy tribes. The father was the law- 
giver and the governor of his imme- 
liate family. The clan was made up 
of more or less related families. ‘The 
tribe represented a group of clans. 


Ihe need for some headship or con 





trol in the interest of tribal policy 
and tribal order necessitated the des- 
ignation and the recognition of some- 
one as a head man or chief of the 
tribe. When tribes undertook to live 
in proximity to each other and hunt 
and war together, necessity again re- 
quired the designation of a head man 
as over-lord of the tribal chiefs. Thus 
the idea of headship developed nat- 
urally into the idea of kingship, and 
this the 
from time to time introduced by cus- 


combined with sanctions 
tom and experience developed into 
a more or less recognizable govern- 
This 


was monarchy in its simplest form. 


ment of the monarchial type. 


men’s 
lives and property was imposed upon 


The law and the control of 
the community from above and in- 
volved little idea of government by 
the consent of the governed. Even 
the customs and mores of the people 
were in the keeping of the king to 
be interpreted and enforced by him. 
The king was the law-giver. Perhaps 
from time to time he had a few coun- 
sellors, but his will was the law. Thus 
autocracy represented by monarchy 
was the simplest, most natural and 
most convenient form of government. 
It resulted from the idea of hero and 
hero worship combined with the gre- 
garious or group instinct of mankind. 

As fixity of abode developed and 
the community increased in num- 
bers and expanded territorially and 
something in the nature of industry 
and commerce came into existence, 
the 
Nationality arose and asserted itself 


idea of nationality appeared. 
under the headship of a ruling fam- 
ily or dynasty which became the cen- 
which and 


ter of gravity toward 


around which the national law, 
custom and policy gravitated. ‘Thus, 
much of history, until comparatively 
recent times, has been truly charac- 
terized as a succession of dynasties. 
It may be said in passing that all 
forms of statism are only modern in 
terludes in the historical succession 
of absolute rule which characterizes 
most of the pages of history. ‘These 
modern interludes, though without 
the trimmings and trappings of a 
royal court, are as much examples 


of autocratic rule over the lives and 
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fortunes of men as anv absolute 


monarchy in the past. 


American Experiment 
The American 


constitutional 


experiment of a 
and representative 
commonwealth is a complete an- 
thesis of 


personal and absolute government. 


tithesis to this original 
It involves no idea of headship or 
kingship, no absolutism of a_per- 
Fascism and 
Naziism, no class absolutism as in 


sonal leader, as in 
Communism, no state absolutism as 
in state socialism and no mass ab- 
solutism as in a pure democracy. Its 
fundamental idea is government by 
the consent of the governed, but 
with such constitutional guarantees 
and such checks and balances and 
such fixity, certainty, and uniformity 
of law that no special privileges or 
shall 


citizen or class of citizens. 


immunities accrue to any 

While the founders of the repub- 
lic believed in the principle “that all 
men are created equal,” by asserting 
this principle they did not mean 
that all persons were possessed of or 
could be assured equal mental or 
physical power. That is a matter 
which rests in the hands of God and 
not in the hands of the founders or 
in the hands of a political party. Our 
forefathers merely meant that there 
should be equality of opportunity, 
that any inequality should be the 
result of a man’s own inability or 
lack of effort; that no artificial in- 
equality should be imposed upon 
him by law, either as a result of 
The 
purpose of the announcement “that 


birth or as the result of class. 
all men are created equal” was not 
to create or attempt to create a ficti- 
tious equality, social or economic, 
but to permit inequalities to rest 
solely on the basis of actual differ- 
ences in personality and ability. 


Basic Freedom 


In our form of government there 
were also incorporated certain princi- 
ples of freedom. Freedom of speech 
(both of the individual and of the 
press), freedom of religion, but most 
important of all, freedom of individ- 
ual initiative. It was not intended by 
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the founders of the republic that we 
should have a paternalistic or wel- 
fare type of government. What is 
the freedom 
fought in all ages? It was not freedom 
from bad weather or crop failure 
or want. It was freedom from the 
power of autocratic government. It 
the 
arbitrary government whether of 
autocrat or bureaucrat. It was free- 
dom to work and live, each man 
according to his talents and deserts. 
Mr. Justice Brandeis said, “The 
makers of the Constitution con- 
ferred upon us, even as against the 


for which men have 


was freedom from power of 


government itself, the right to be let 


alone, the most comprehensive of 
rights and the most valued by civil- 
ized men.” 

Strange that this freedom of in- 
dividual action is rarely to be found 
in the utterances and declarations of 
recent years. For example take the 
four freedoms of the Atlantic Char- 
ter. One might have all the four 
freedoms and yet have no more free- 
dom than the elephant in the zoo. 
He enjoys freedom of thought; he 
is also free to speak or trumpet 
when he wishes; he has freedom 
from want because his keeper feeds 
him every day; and he has freedom 
from fear his natural 
enemies like the lion and the tiger 
are locked up in separate cages. But 
what about his freedom of initiative, 
freedom from arbitrary control? He 


because 


lacks this as do all persons under -an 
arbitrary government. It is this free- 
dom of initiative and freedom from 
arbitrary control by government, 
freedom to work and live, each man 
according to his abilities, this free- 
dom of individual liberty, which is 
the basic freedom of freemen. With- 
out this we are without the kind of 
government our forefathers estab- 
lished. They knew the basic freedom 
of free men was as Justice Brandeis 
said—freedom from government con- 
trol—the right to be let alone in our 
individual ‘lives. That is why in 
establishing a structure of govern- 
ment the makers of the Constitution 
consciously set up checks and _ bal- 
ances to prevent the central govern- 
ment and the executive from becom- 
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ing all-powerful and regimenting 


our lives. 


Republic v. Democracy 


Our forefathers understood clear- 
ly and definitely that the so-called ex- 
amples of democracy of the past had 
usually degenerated into tyrannies 
by temporary majorities as  ob- 
noxious as the tyrannies of dynasties. 
They understood that tyranny or 
absolutism on the part of a majority 
acting by force of numbers could be 
quite as unreasonable, self-willed 
and vicious and as destructive of 
individual freedom and _ develop- 
ment as the tyranny of ruling houses. 

Hence they created a republic, 
not a democracy along the lines of 
the New England town meeting with 
which they were fully familiar. They 
consciously established a _ govern- 
ment of checks and balances. This 
was not done for the purpose of 
rendering the machinery of govern- 
ment complicated nor for the pur- 
pose of thwarting the ultimate will 
of the majority. The American 
Revolutionists were committed to 
be sure to the doctrine of rule by 
the majority, but they were not 
committed to the doctrine that a 
majority at a particular period and 
particularly during a _ period of 
economic and social unrest is neces- 
sarily to be interpreted as holding a 
final mandate to impose upon the 
whole of the people fundamental 
changes in their form of govern- 
ment. They proposed that so far as 
current political decisions were con- 
cerned, the will of the majority at 
stated intervals should be tried out 
by and through legislation, framed 
and passed by the elected represent- 
atives of any such majority, but al- 
ways within the guarantees and the 
framework of the Constitution. They 
intended to combine and did com- 
bine constitutional government with 
representative government and de- 
clared outright that the Constitution 
is the fundamental law of the land, 
that if the elected representatives or 
the elected executive of any given 
majority or party attempted by 
legislation or executive action to 
transcend or 


violate the Constitu- 


tion or 
guarantees, the judicial department 
of the government should independ 
ently determine the fact of the vio 
lation and that 
he president or lesser person, should 
impose upon no part of the peopk 
any laws, directives or orders which 


any of its provisions o1 


the executive, be 


violate the fundamental rights of 
any citizen as protected and guaran- 
teed by the Constitution. Our fore- 
fathers felt that the safest form of 
government to assure freedom was 
a representative, but also a constitu 
tional, commonwealth. They having 
established for us such a form of 
government, we have supposed it 
would remain with us. We think of 
government as one of the most 
natural and ordinary facts of life. 
But no particular form of govern. 
ment continues of its own accord. It 
is influenced and changed by the 
plans of men, sometimes sincere re- 
formers, sometimes demagogues. 


Fact of Change 
any one gainsay that our 
government has undergone funda- 
mental changes not only within our 
own lifetime, but within the short 
space of a few years? This is not a 
partisan matter. If we are anxious 
to secure the blessings of liberty to 
ourselves and our posterity, we must 
honestly recognize what has already 
been occurring with respect to our 
form of government and the tenden- 
cies that have been and are operating 
toward the changes. As to the fact 
of change, we may summon all our 
witnesses from the Democratic 
“benches.” Mr. Hatton Sumners, of 
the House, has put the matter in 
unmistakable language on several 
occasions: 

Representative government is 
withering before our eyes. . . . Bu- 
reaus issue what are called “direc- 
tives.” One bureaucrat said recently, 
“We do make the law. This order 
supersedes any laws opposed to it.” 

The executive branch has in ef- 
fect through its dictatorial policy of 
executive decrees, usurped the pow 
ers of the legislative and judicial 
branches. Under the influences of 
these alien ideologies, there has been 
created a government of bureaus and 
bureaucrats who make the law, en- 
force the law, and interpret the law. 


Can 
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Senator Pat McCarran in an ad- 
ress at the commencement exercises 
{ Georgetown University said: 

It is no fallacy, and it is no quib- 
le, to say that a large body of our 
iw today is made, interpreted, and 
Iministered by appointive officials. 
Not only by executive order, but by 
constant stream of ‘“‘directives” is- 

sued by various administrative agen- 
cies of the Government, rules and 
regulations are continually being put 

n force and given effect which have 
had no sanction by the Congress. Yet, 
without such sanction, and often 

vithout color of support from any 
constitutional source, these rules and 
regulations have all the force of law; 
more than that they are law; and fre- 
quently they actually supersede laws 
passed by the Congress. 

Government by administrative 
law breeds opportunity for personal 
arrogance; evades the courts; sneers 
at the rule of stare decisis; affords no 
precedents; and fortifies itself by 
pointing ridicule at Congress and 
other lawmaking bodies of our Nation. 

Senator O’Mahoney,Senator Byrd 
ind other Democrats have used as 
strong or stronger language. 


Nature of Bureaucracy 


Thus has_ infiltrated 
and superseded our constitutional 
processes. History demonstrates that 
bureaucracy easily becomes the in- 
strumentality of autocratic govern- 
ment. In a bureaucracy as in an 
autocracy, the laws and the regula- 
tions which the lives and 
fortunes of the citizenry are imposed 
trom above. Instead of developing 
the law by the legislative and judi- 
ciab process, the law is originated, 
made, interpreted, administered, and 
nforced by the executive and his 
ippointees, and the legislative and 
judicial branches of government are 
cither by-passed or made over into 
instrumentalities of 
will. One of the most important 
matters, sponsored and advanced by 
ihe American Bar Association, is the 
pending measure before Congress 
lor a uniform and simplified federal 
‘\dministrative procedure and judi- 
cial review. Much of our administra- 
tive law has come to stay, but cer- 
ainty, uniformity and simplification 
nust be achieved. It must not be, as 


bureaucracy 


govern 


the executive 


stated by Mr. Hatton Sumners, that 
make 
laws which enlarge and supersede 
the laws of Congress and to make 
decisions affecting life, liberty and 
property not subject in any manner 
to review by the courts. 


bureaus shall be allowed to 


The Judicial Function 
Another which reached 
the peak of its advance in the days 
of the court-packing plan and is still 
fostered by many persons in high 
places, including judges and law 


tendency 


professors who never practiced law, 
supports the specious doctrine that 
any action by the courts in holding 
acts of Congress. or of state legisla- 
tures unconstitutional is usurpation 
of power on the part of the courts. 
This doctrine proceeds 
theory which completely disregards 
the nature of the judicial function 
under constitutional government. 
The judicial function was never in- 
tended to the changing 
opinions of social or economic pres- 
sure groups or even to register the 
opinion of a majority of the people 
as to what the Constitution and the 
law ought to be—but to interpret dis- 
passionately and declare the Consti- 
tution and the law as they exist— 
whether such interpretation satisfies 
a majority of the people or the Presi- 
dent and his advisers or the members 
of his party or no one at all. It isa 
false cry to say that the will of the 
people has been thwarted because a 
particular decision may not please a 
particular party and its leaders, who 
for the time being may be in the 


upon a 


register 


majority and in power. The fact is 
the American Constitution was made 
by the people themselves and de- 
clared by them to be the fundamen- 
tal the land. It may be 
amended by them as provided there- 
in and they may change the method 
of amendment, but it is not to be 
amended or violated by legislative 
act nor by the act or opinion of the 
President and his party. The entire 
judicial power is fixed in the courts 
and the courts are bound to deter- 
mine under their oath what are the 
facts and what is the law of a par 


law of 
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ticular case—and this determination 
ends the matter for all persons and 
parties including the government 
itself and the highest officers thereof. 


Paternalism 


Another alien tendency affecting 
our form of government is the trend 
welfare 
This assumes 
Behold 
expanding social security program. 
Under it we shall all soon be wards 
of government from “the cradle to 


toward a paternalistic or 


type of government. 


various forms. our ever- 


the grave.” The result will be as 

Kipling puts it: 
Thus runs the law and the law shall 
run till the earth in its course is 


still 
That whoso eateth another’s bread 
shall do that other's will. 


A further form of national patern- 
alism which is on the way unless 
checked is the proposal to subsidize, 
and hence control, public educa- 
Bills have already been in- 
troduced in the Congress to allot 
large sums to be spent for public 
education and to set up a depart- 
ment of education in Washington to 
direct and supervise matters of edu- 
cation throughout the country. As 
as states have their public 
school systems geared to these federal 
educational expenditures, it will be 


tion. 


soon 


simple indeed for Washington to 
dictate policies in education. No 
local school officials will dare refuse 
“to cooperate” and thus forfeit the 
supposed benefactions. It presents 
a benefit scheme and as such con- 
phase of 
govern- 
ment. As Mr. Hatton Sumners said, 
speaking of this continued welfare 
“We have been 
up a _ colossus beyond 
human understanding. We have all 
but the states to vassals, 
subject to federal control by finan- 
cial dependency on the treasury.” 


stitutes a very serious 


paternalism and_ welfare 


aid to the states, 


building 


reduced 


The founders of the republic un- 
derstood the effect of centralized and 
bureaucratic power upon the pro- 
gress of a free society. They knew 
that when government plans for its 
citizens and close to the 


gets too 
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citizens it cramps and then destroys 
their freedom, and so by a constitu- 
tional and representative form of 
government they intended to say to 
the government 
the 


dividual, you make such laws as will 


itself, “You keep 


aloof from affairs of the in- 
referee the game fairly, you punish 


when some rule of fair play is 
violated, but within this frame work 
of providing fair rules and enforcing 
fair rules, the citizens as individuals 
are to be left free to work, to live 
and to compete, each according to 


his talents and deserts.” 


Sitting Duck Economy 


Mr. Wallace says this century will 
be the century of the common man. 
What he means is not altogether 
clear, the 


common man everywhere thus fat 


but his conception of 
has been to make the common man 
the ward of the state, dependent 
upon the state for bis social and 
economic well-being rather than on 
his own effort and ability. His com- 
free 
man and cannot possibly be tree 
He may 
have food and raiment, but he will 
Man 


progress by 


mon man, therefore, is not a 


under such a philosophy. 


not have freedom. does not 


live and bread alone. 


In his rise from the animal status o7 
motivaied 


has been 


by the opportunity fon 


barbarism, he 
individual 
Go 
out near Seward Park in Seattle and 
observe the ducks in the area where 


advancement and achievement. 


they are fed through the benefaction 
of the late Mr. Frederick. ‘They have 
become so satisfied with their social 
and economic well-being that they 
have almost lost the power to fly and 
sit huddled about in the quiet water 
from one feeding to another, wait- 
ing for the next distribution of free 
grain. You cannot build a strong 
and enduring national life on the 
basis of turning its citizens into sit- 
ting ducks. The majority of Ameri- 
cans will not long be content with 
a sitting-duck economy, when they 
finally discover that after all the 


noble phrase-making of the last few 


years and a new world liberalism, 
they have exactly achieved the 
194 dmerican Bar Association Journal 


aera se 


status of sitting ducks. It will be a 
great national tragedy if they must 
first actually achieve this status be- 
fore they appreciate the situation 
and become sufficiently aroused to 
re-establish and restore a free society 
and The 


the realm of 


hence a free economy. 


laws that operate in 
government and organized society 
are as inevitable and immutable as 
the law of nature itself, and no na- 
tion nor its citizens can escape the 
operation of these laws. You cannot 
have a society of free men under a 
That is as 
certain as the law of gravitation. 


regimented economy. 


Our Obligation 


What is our position and obliga- 
tion as lawyers and citizens in con- 
with these tendencies in 
government? As lawyers we have 


nection 


been concerned chiefly with clients 
and fees. We have allowed univer- 
sity professors, social reformers and 
lawyers who never practiced law to 
dictate legislation and reshape ow 
law and our form of government. If 
the trends now in operation con- 
tinue, we, or our immediate succes- 


sors, may have no_ independent 
clients, but may find ourselves as 
well as our clients mere wards of 


the State. 
We are inclined to forget that the 
world moved on for many centuries 


without any understanding of, or any 


apparent desire for, such a form of 
government as our fathers thought 
out, adopted and handed down to 
us, and that today nearly everywhere 
people are not interested in our con- 
cept of government. In truth and 
in fact, as a form of government, a 
constitutional and_ representative 
commonwealth or republic is histori- 
cally a recent development and more 
or less an unproved experiment. 
Autocracy of every kind is opposed 
to representative and constitutional 
government whether it be the autoc- 
racy of king and lords or the autoc- 
racy of Fascism, Naziism or of the 
proletariat, or the autocracy of ex- 
ecutive fiat operating through in- 
numerable bureaus or the autocracy 


of state socialism based on 


pater- 


nalism. The changes already mad 


are far reaching, but the basic dange 
lies in the lack of understanding on 
the part of the American people o| 
what the founders had in mind in 
adopting and establishing a consti 
tutional and representative govern 
ment. It is this lack of understand 
ing and the misapprehension of the 
underlying theory of government 
fertile field for the 
promises and grandiose phrases of 


that is the 
the politician and the reformer, and 
we shall move from one change to 
another until we shall discover that 
there has been a complete revolution 
and find ourselves no longer living 
the 


under form of 


government we 


thought was ours. 

The American people, of course, 
have the right to abandon constitu- 
tional and representative «-vern 
ment if they wish, and to supsutute 
therefor bureaucracy or state social- 
ism Or communism or any other ism, 
but they should not be tricked into 
any such substitution by being 
fooled with high sounding phrases 
of a so-called new world liberalism. 
As lawyers, by the traditions of our 
profession and by our oath to sup- 
port the Constitution, we are under 
direct and solemn obligation to see 
that the issue is fairly presented and 
fully understood by the American 
people. 

As members of the Bar this is ow 
greatest and most immediate chal- 
lenge—it is a similar challenge to 
that portrayed by Webster when Je 
stated: 

If disastrous should 


war sweep 


the ocean, an- 
other generation may renew it; if it 
exhaust our 


our commerce from 
treasury, future in 
dustry may replenish it; if it desolate 
and lay waste our fields, still under 
a new cultivation they will grow 
green again and ripen to future har- 
vest. But who shall reconstruct the 
fabric of demolished government? 
Who shall rear again the well propor 
tioned columns of constitutional 
liberty? Who shall frame together the 
skillful architecture which unites na 
tional sovereignty with state rights, 
individual public 


prosperity? 


and 


security, 
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A Great bar Association 
Is 7) Years Young” 


seventy-five years is a long time for a 
voluntary organization of strong- 
ninded individualists to live, carry 
yn its work, maintain healthy 
vrowth, and find itself ready to in- 
voduce some startling departures 
rom its traditional placidity; but 
that is the proud record of the Asso- 
iation of the Bar in the City of New 
York, of which many lawyers 
hroughout the United States are 
non-resident associate members. The 
venerable’ New York City Associa- 
tion, which is the senior of the Amer- 
can Bar Association by three years, 
elebrated its 75th annfversary on 
Saturday, March 16. 

Not with a formal “stuffy” din- 
ner. On the contrary, there was an 
fternoon round-up of good fellow- 
ship in the Association’s commodi- 
jus building at No. 42 West Forty- 
fourth Street, with 
1:30". The speakers were Chief Jus- 
tice Harlan F. Stone; Charles C. 
surlingham, the Association’s “grand 
id man”, who joined it in 1882, has 
been a member longer than anyone 


“cocktails at 


now living, and often seems to be its 
most active-minded member; John 
\V. Davis, also a former President of 
the Wald- 
man, the outspoken author of Labor 
Lawyer (reviewed in 31 A.B.A.]. 
10). All this was under the genial 
leadership of the Association’s Pres- 


Association; and Louis 


ident, Harrison Tweed, who is also 
the Chairman of the American Bar 
Legal 


\ssociation’s Committee on 


\id Work. 


A New Atmosphere Is Noted 
Things are not as they were in the 
\istoric home of the Association. 
‘Times have changed,” and the at- 
nosphere is changing. Signs which 


commanded “‘silence’’ in the reading- 
rooms have come down. Members 
are even encouraged to talk to each 
other, and the furnishings are being 
made “cozy” and “clubby”. 

There is planned a club room {or 
returned veterans, and a reception 
room to which persons of moderate 
means may come to make inquiries, 
if they think they need the services 
of a reputable and competent law- 
yer. There is talk of instailing a 
kitchen, a lunch-room,.and even a 
bar, for sociability; food and drink 
have been served on the premises 
only on special and infrequent o« 


casions. 


Strange Goings-On Reported 
‘The kind of 


vided under Association auspices has 


“entertainment” pro 
undergone a “revolutionary” change. 
Formerly, the Association held one 
big, formal dinner a year—‘‘not very 
hilarious”, President ‘Tweed says. 
Very learned and useful addresses 
and forums are given in the “aus 
tere’ auditorium where oil paint 
ings of the all-time “greats” of the 
Association look down with anxious 
mien. 

But it all seemed very different a 
few Sunday afternoons ago, when 
Lanny Ross, himself a member ol 
the Bar, sang at a very animated en- 
tertainment. On March 28 


“dinner show’, with skits to satirize 


was a 


members of the bench and Bar (book 
Sev- 


eral well-known judges and lawyers 


and lyrics by Newman Levy). 


of histrionic talent took part — and 
found that some of the jibes were 
aimed at themselves — just for good 
clean fun. 


All 


Tweed felt that the Association was 


this was because President 


coming out of “‘an abnormally pep 
less period”, due largely to the wa 
“We 
thought we better liven things up a 


period and its psychology. 
bit in the old place,” he said, “else 
the young men wouldn't care to come 


Mr. 


usual work of the Association is “in 


around.” I weed insists that the 


high gear’, as always, and that he is 
carrying on according to the best tra- 
ditions of the Association—“‘plus just 


a few innovations’, he adds. 


What of the Memorials? 


In any event, the old place has begun 
to look and feel different, although 
the marble columns and staircases are 
as imposing—and cold—as ever. The 
bronze and marble (and plaster-Par- 
is) busts of grim-visaged warriors of 
the law, which long have lined the 
spacious corridors and some of the 
social rooms, now look more grim- 
visaged than ever, because they may 
have heard that they may be on their 


way to the limbo. 


The Association's Long History 


Lhe Bai 


formed in 1871, incorporated by an 


Association of the was 
\ct of the State Legislature (Laws of 
1871, Chap. 819). 


meetings ol 


There had been 
a growing group of 
lawyers late in 1869 and 1870. These 


gave rise to a claim by some that this 


is the oldest bar association in the 
United States. “We do not make 
that claim,” says President Tweed, 


“but if anyone else makes the claim 
for us, we are prepared to back it 
up.” Moving spirits in the forma- 
tion of the group and the Associa 
William M. 


Evarts, its first president, and Samuel 


tion were the eminent 


J. Tilden, later nominated for Presi- 
dent of the United States. 
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Although its charter enumerated 
very high-sounding objects, the prin- 
cipal reason for its formation was 
said to be to organize the lawyers to 
combat the political power of “Boss” 
I'weed, then in his heyday in New 
York politics, whom Mr. Tilden had 
sworn to drive from the city, which 
he did. Young Elihu Root was then 
one of the very junior counsel fo 
I'weed. Through the years, the As 
sociation has waged many bold and 
spectacular battles, for the defeat on 
removal of unworthy judges, the dis- 
barment of dishonest lawyers, the en- 
actment of remedial legislation, or 
the defeat or amendment of bad bills, 
ind the improvement of the admin- 
istration of justice. 


Distinguished Presidents of 

the Association 

Now, after 75 years, another Tweed 
is the 33rd President of the Associa- 
tion. Meanwhile, its Presidents have 
included many of the foremost law- 
yers of America—such men as Wil- 
liam M. Evarts, James C. Carter, 
Joseph H. Choate, Wheeler H. Peck- 
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William G. Elihu 
Root, Francis Lynde Stetson, Wil- 
liam B. Hornblower, George W. 
Wickersham, William D. Guthrie, 
Charles Evans Hughes, Charles C. 
Burlingham, John W. Davis, and 
others of first rank—a veritable gal- 
axy of the great. 


ham, Choate, 


Establishment of the Record 


Oh, yes; the Association has a “‘press 
agent” now—called a “public rela- 
tions director’’—to see to it that the 
Association is not misrepresented or 
neglected in the press. He is Paul 
DeWitt, from Des Moines, Iowa, un- 
til lately a Lieutenant in the U.S. 
N.R. He speaks of the changes as a 
“face-lifting” process. DeWitt also 
is responsible for the Association’s 
new monthly magazine, The Record, 
of which Volume I, No. 1, appeared 
in February. 

In a letter to members, in the 
first issue of The Record, President 
Tweed has written forthright state- 
ments which find a response in the 
hearts of those who have toiled in 
bar association activities: 


Corridor of 


Association 
of the Bar 
of the City 


of New York 





I have a high opinion of lawyers. 
With all their faults, they stack up 
well against those in every other oc- 
cupation or profession. They are bet- 
ter to work with or play with or fight 
with or drink with, than most other 
varieties of mankind. Their greatest 
fault is that they organize bar as- 
sociations. Bar associations, instead 
of breeding courage, breed timidity. 
They acquire an introspective point 
of view—there is a turning inward 
instead of an outgiving. 

From the point of view of the 
rank and file of the membership it is 
as though there were no Committees. 
From the point of view of the Com- 
mittees it is, for most part, as though 
there were no Association. From the 
point of view of the public and the 
weight to be given to the reports of 
the Committees it is as though there 
were no Association. 

I should like to see this. Asso- 
ciation engage more wholeheartedly, 
and perhaps even a little danger- 
ously, in things which concern the 
public good and are—and this is im- 
portant—things of which lawyers pos- 
sess special knowledge. 


Further developments in the 
“revolution” of this historic local 
bar association will be awaited with 
interest. 
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Proceedings of the House of Delegates 


— 63th Annual Meeting 


First Session 


The House found itself confronted 
vith a formidable calendar of busi- 
ness, no mid-year meeting having 
heen held in 1945. The President of 
the Association the 
opening session a printed report as 
to the work done since the 1944 An- 
nual Meeting, and offered therein 


submitted to 


artous suggestions as to the future 
work. Association membership was 
reported to exceed 35,000—an all- 
time high. The finances of the Asso- 
ciation were stated to be on a favor- 
able basis, because of increased reve- 
The resolution by James Rh. 
\orford, of Delaware, in favor of 
amending the Constitution of the 


nues. 


United States as to the method of 
ratifying treaties, was debated but 
was not approved. The Report of 
the Committee on Proposals for the 
the 
Peace and Law was presented; de- 


Organization of Nations for 
bate and action on the nine Recom- 
mendations was made a special or- 
der of business for the following fore- 
noon. Interesting Reports by Asso 
ciation Committees were prelimin- 
the 
members of the Board of Governors 


arily discussed; nominees for 
for four Circuits were unanimously 


elected. 


Che 1945 meeting of the House of 
Delegates was opened in the Nether- 
land Plaza Hotel, Cincinnati, Ohio, 
on Monday afternoon, December 17, 
with President David A. Simmons, of 
lexas, in the Chair. The roll-call by 
\cting Secretary Joseph D. Stecher, 
of Ohio, showed 150 members of the 
House in attendance. 


In the absence of Chairman Ber- 
nard J. Myers, of Pennsylvania, who 
was ill, Robert R. Milam, of Florida, 
presented the report of the Commit- 
tee on Credentials and Admissions. 
Notation was made that Attorney- 
General Tom C. Clark, of 
and Solicitor General J. Harold Mc- 
Grath, of Rhode Island, have become 
the 


Texas, 


ex officio members of House 
of Delegates. 

Changes in the office of State 
Delegate, through temporary selec- 
tions to fill vacancies at the meeting, 
were reported as follows: 

Michigan: W. Leslie Miller, in 
the place of Glenn C. Gillespie 
Morris B. Mitchell, 
in the place of Charles W. Briggs 


Minnesota: 


Pennsylvania: David F. Maxwell, 
in the place of Bernard J. Myers 

Tennessee: Fyke Farmer, in the 
place of John T. Shea 

West Virginia: Rolla D. Camp- 
bell, in the place of Judge Frank C. 
Haymond, elected to the Board of 
Governors. 

The following elections by the 
Assembly to fill vacancies in the 
office of Assembly Delegates were 
announced: 

Judge George Rossman, of Ore- 
gon, in the place of Robert F. 
Maguire 

Kenneth 
in the place of Charles M. Hay, 
deceased 


Teasdale, of Missouri, 


Sylvester C. Smith, Jr., of New 
Jersey, in the place of Guy R. 
Crump. 

Chairman Milam _ ex- 


Acting 
pressed the regret of the Honse 


that Chairman Myers was seriously 
ill, and the earnest hopes of the mem- 
Ap- 


proval of the report was voted by 


bers for his speedy recovery. 
the House. 


The President of the 

Association Reports 
President Simmons commented on 
his comprehensive report in writ- 
ing, which reviewed the Association's 
work during his fifteen months and 
one week in office, and suggested va- 
rious activities and methods for fu- 
ture consideration. He declared that 
the Association’s experience gained 
at the San 
brought home to him the fact that 


Francisco Conference 
‘other nation-wide organizations in- 
stinctively look to the American Bar 
Association, expecting us to be their 
spokesman on legal, constitutional 
and governmental matters.” 
“There were hundreds of organ- 
izations represented in San Fran- 
cisco,” he said. “Forty-two were ofh- 
cial consultants. Many of them are 
tremendously interested in the same 
problems which take our attention. 
“While we and these other organ- 
izations have been tending strictly 
to our own internal affairs, other 
people and groups have been trying 
to do our job. A phenomenon of life 
in America today, which amazes and 
confuses the average citizen, is the 
multitude of organizations and com- 
mittees which flourish everywhere 
and call on the public generally for 
both financial and other types of 
support. They flourish in the name 
of the great principles of the ages 
—truth, 


justice, patriotism, peace. 
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House of Delegates Proceedings 


Obviously there is an unfulfilled 
desire in the American public to 
accomplish great objectives. 

“We learned that there are some 
very great and substantial organiza- 
tions in this country, each one at- 
tending to its business in its own 
way, each one of us marching in ow 
own little parade, while this great 
unfulfilled desire for leadership 
manifests itself in our nation’s life.” 

So President Simmons broached 
the suggestion that, “the work of the 
American Bar Association should be 
stratified, not only vertically from 
State Bar to national, but horizon- 
tally, to coordinate our activities 
with those of the other great nation- 
wide organizations. 

As to work by the Association in 
aid of the war effort, President Sim- 
mons reported that during the two 
years and a half of the Legal Assist- 
ance program, seven million items of 
legal business were handled by the 
Judge Advocate General's depart- 
ment of the Army with the advice 
and help of the civilian lawyer’s com- 
mittees sponsored by the Association. 


Membership at 
All-Time High 
Che President reported that whereas 
the Association’s membership three 
years ago was down to about 30,000, 
it now is above 35,000—the highest 
in the Association’s history—and the 
increase was gained in war years. 
He gave credit to the Headquarters 
staff working on membership and to 
Chairman Robert R. Milam of the 
1944-45 Membership Committee. 
He urged consideration of the 
establishment of a “news weekly” 
addition to the Jour- 
NAL.”” He expressed the opinion that 
“the JOURNAL is a perfectly magnifi- 


magazine, “in 


cent publication, and in the last fif- 
teen months no one could have got- 
ten better cooperation or a finer pub- 
lication than the JouRNAL has been; 
but there are fields which the Jour- 
NAL is not equipped or in a position 
He referred to the ap- 
proaching inadequacy of the Chicago 
Headquarters’ building for the in- 


to cover.” 


creased volume of the Association’s 


work, and advised that when the 
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time comes to re-build or build, con- 
sideration be given to re-locating in 
Washington. 

President Simmons declared that 
he realized that many members dis- 
agreed with some of his recommen- 
dations, but he urged them nonethe- 
less. He then turned the session over 
to the Chairman of the House of 
Delegates, Tappan Gregory, of IIli- 
nois, “for whom I have a very great 
admiration.” 

Acting Secretary Stecher reported 
that one of the flexibilities provided 
in Article VIII of the Association’s 
Constitution, had been utilized in 
1945 for the first time. Owing to 
the wartime emergency, it had not 
been practicable for the State Dele- 
gates to meet to make nominations 
of the officers and members of the 
Board of Governors. The State Dele- 
gates had so voted, on the recommen- 
dation of the Board of Governors. 

Accordingly, the nominations had 
been made by mail ballot. The nom- 
inations thus made for members of 
the Board of Governors were: 

First Circuit: Henry C. Hart, of 
Rhode Island 

Second Circuit: Deane C. Davis, 
of Vermont 

Sixth Circuit: Mitchell Long, of 
‘Tennessee 

Tenth Circuit: William O. Wil- 
son, of Wyoming. 

No. other 
been made by petition, the foregoing 


nominations having 
nominees were unanimously elected 
by the vote of the House. 

Acting Secretary Stecher next 
gave the report of the Board of Gov- 
ernors to the House, as to the actions 
taken by the Board since the 1944 
Annual Meeting. The report was 
received and filed. 

Announcement made that 
the Honorable F. Phillippe Brais, 
C.B.E., K.C., of Montreal, P.Q., Im- 
mediate Past President of the Ca- 
nadian Bar Association, had been 


was 


elected an honorary member of the 
American Bar Association; also, that 
Walter P. Armstrong, of Memphis, 
Tennessee, had been re-elected a 
member of the Board of Editors of 
the JOURNAL, for a five-year term to 


end in 1950. 


Resolution as to 

Treaty-Ratifying Powers 

The House next took up the special 

order of business, deferred from its 

last meeting in September of 1944 

which was a resolution offered by 

James R. Morford, of Delaware, as 
follows: 

Resolved, That the American Bar 
Association hereby endorses and ap 
proves an amendment to Article || 
of the Constitution of the United 
States, dealing with the Executiv 
power, by striking out the first clause 
of Section 2, paragraph 2, thereof 
reading— 

“2. He shall have power, by and 
with the advice and consent of thi 
Senate, to make treaties, provided 
two-thirds of the Senators pres 
ent concur; <j 

and by substituting in lieu thereof 
the following: 

“2. He shall power to 
make treaties provided a majority 
of the members elect of both the 
Senate and House of Representa 
tives concur therein; . . .” 

Further Resolved, That the 
American Bar Association hereby 
recommends to the Congress that 
it forthwith propose the foregoing 
amendment to the several states 
in pursuance of the provision of 
Article V of the Constitution. 

Further Resolved, That the Sec 
retary of the Association forthwith 
transmit these resolutions to both 
houses of the Congress, to the 
President and to the Secretar) 
of State. 

Mr. Morford argued earnestly for 
favorable action on his resolution, 
despite the fact that no minority o! 
thirty-three Senators has blocked am 
of the vital steps as to interna 
tional organization. 


have 


Amendment of UNO Charter 
May Be Obstructed 

“You will see in the report which 
will come to you from the Special 
Committee on Organization of the 
Nations for Law and Justice,” said 
Mr. Morford, “‘a series of recommen 
dations for amendments to the Char 
ter of the United Nations—very de 
sirable amendments, I think most of 
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ill agree. Many of us think othe: 


ndments should be evolved trom 


s. All of 


n and if adopted, will have to 


mg range viewpoint of the prob 
those amendments, 
ic before the Senate ol the United 
the 
ity-making power; and now that 


sates for ratification under 
have started along that line, we 


ould 


ns to me, all of these obstacles 


remove from the road, it 
it lie in the way of peace, and one 
those obstacles is the present. pro- 
Article II, 
rmitting thirty-three Senators to 
the the 
nited States in any future amend 


the United 


9 


ision of Section 2, 


event participation of 


nt to the Charter ol 


7 


ations. 

“The development of the atomic 
ynb as an instrument of warfare 
iakes it more imperative than eve1 
fore that our efforts for interna 

ynal accord should be successful.” 

In other respects, Mr. Morford’s 
igument was in summary of his plea 
x his proposal, in 30 A.B.A.J. 605. 
He replied also to the objections 
irged by Professor Edwin M. Bor- 
hard in 30 A.B.A.J. 609. 

State Delegate Frank W. Grinnell, 
1! Massachusetts, pointed out briefly 
e reasons which led him to oppose 


i present declaration for amending 
1e Constitution. ““With 96 Senators 
lected from statewide electorates,” 
he added, “and 435 members of the 
House of Representatives elected for 
district elector- 
guess as a matter of 


horter terms from 


tes, our best 
human nature is to stick to what we 
iave, instead of introducing 435 new 
political problems.” 

Mr. Morford’s resolution was put 
io a vote, and was not adopted by 


the House. 


Proposals for International 
Organization Are Taken Up 
Chairman Gregory next called for 
the next special order, the report of 
the Special Committee created by the 
vote of the House of Delegates on 
February 29, 1944, on the recommen- 
lation of the Board of Governors to 
onsider and report as to all propos- 
ils for the organization of the Na 


tions for peace, justice and law. For 





the Committee, Chairman William 
L. Ransom, of New York, announced 
that Rules and 
Calendar had accepted his suggestion 


the Committee on 


that, in order to give to all members 
of the House an opportunity to study 
fully the important Recommenda 
tions of the Committee and its com 
prehensive report on the many epoch 
marking developments in interna- 
the Committee 
last reported in September of 1944, 


tional affairs since 
the Report should be submitted at 
this opening session, and debate and 
action on the nine Recommenda- 
tions, together with the Report of 
the 


Comparative Law, should be made 


Section of International and 
a special order of business at 10:30 
o'clock at the Tuesday forenoon ses- 
sion of the House. 

A special rule to this effect was 
subsequently adopted by the House, 
on the motion of Chairman Howard 
Barkdull, of Ohio, for the Rules and 
Calendar Committee. 
full accord with the 
view expressed here today by our 


“TI am in 


President,” . declared Chairman Ran- 
som, “that the people of the United 
States are looking to this Association 
for an informed leadership and a 
vigilant, common-sense judgment, 
with respect to the legal problems 
which are pressing us in interna 
tional relationships. 

“I sometimes wonder, as I sup- 
pose some of you do at times, whether 
this great A»ssvciation in its impor- 
tant tasks in behalf of the profession 
of law and the public, in respect 
to internal affairs in the 
States, does not appear to give too 


United 


much attention to international af 
fairs and to place lesser emphasis 
upon those of our own profession 
and our own domestic system of jus 
tice. Yet when you survey the na- 
ture of the present problems and the 
extent to which a puzzled and be- 
wildered country is looking to us to 
see these international legal problems 
clearly and to state them frankly and 
boldly, I think 


the subject-matter of this Report 


we have to put 


in a primary place in our pres 
ent thinking.” 
summarized 


Chairman Ransom 
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many of the events which have taken 
place since the San Francisco Confer- 
ence, many of them “encouraging”, 
but others of them seriously “disquiet- 
ing and disturbing”, as to the func- 
tioning and leadership of the UNO, 
the “unilateral actions” and maneu- 
verings which have taken place in 
world affairs, and “the mounting 
menaces to the world’s peace”, as well 
the 
UNO” as at present constituted. “We 


as to “popular confidence in 
can fairly say at this moment,” he 
stated, “not only that the United Na 
tions Organization was created none 
too soon but that even the relatively 
brief time, from the angle of the 
span of history, that has been re- 
quired to bring it to the point of 
functioning—even those few months 
have been anxious and prolonged 
months for a world still disquieted 
and still needing a restoration, if 
possible, of that unity of spirit and 
that willingness to agree and that 
moral consensus of judgment of na- 
tions, small and large, which was so 
manifest in San Francisco and has 
seemed to be so lacking in smaller 
and less representative conferences, 
even on higher levels, where failure 
to agree has disturbed and depressed 
a war-weary world.” 

Along the lines shown at length in 
the Committee’s Report as summar- 
ized in 32 A.B.A.J. 13, Chairman 
Ransom sketched the changes which, 
since San Francisco, have led many 
high-minded men and women to con- 
clude that it is not too early to con- 
sider and debate reasonable amend- 
ments to strengthen the Charter, this 
despite “a lot of apprehension in 
Washington, among men trained and 
steeped in what we may call ‘old- 
school diplomacy,’ that the lawyers 
and the people of this country are 
averse or in some way reluctant to 
facing squarelv these new issues, and 
are concerned lest they change the 
shape of some things we long have 
cherished.” 

“This Committee of yours has 
been at the apex of a funnel, so to 
speak. There have been pouring in to 
us letters from lawyers in all parts 
earnest, sincere men 
There 


of this country 


of varying points of view. 
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have come to us the resolutions of a 
dozen state legislatures, expressing 
their views of international organ 


ization to assure peace and the rule 
of law: and I submit (you can check 
this better than I) that from where I 
sit I believe that the people, the rank 
and file of the people, of all parts 
of this country, are a lot more will 
ing today to face squarely whatever 


changes in so-called ‘sovereignty’ o1 


otherwise, may be necessary to as 
sure the peace ol the world and 
to prevent the recurrence of wat 
through aggression, than are some 


of the leaders thus far. 


Committee's Recommenda- 

tions Are Explained 

Chairman Ransom next explained 
the reasons underlying cach of his 
Committee's nine Recommendations, 
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which were printed in full in 32 
\.B.A.J. 9. 
Concerning American participa- 
tion in the nomination and election 
of the fifteen judges of the World 
Court, he emphasized that, “The 
United States and the Soviet Union 
are at this heur in the anomolous 
position, as compared with the large 
the the 


United Nations; namely, the United 


majority of members ol 
States and Russia are participating 
actively in the nomination and elec- 
tion of all of the judges of the World 
Court and in the setting up of the 
financial provisions and in the mak- 
for it 
which are entrusted to the Preparato- 


ing of other arrangements 
ry Commission, the Security Council 
and the General Assembly, and yet 
United States Russia, at 
least in advance of the nominations 


the and 


and elections, have not even been 
willing to submit themselves to the 
jurisdiction of the Court in the same 
enumerated classes of cases. Canada 
has not held back; 


British Commonwealth have not held 


Britain and the 


back. Why this delay on the part 
of America, which has given great 
like Bassett Moore, 
Evans Hughes, Frank B. 
Kellogg, and Manley O. Hudson, to 
the Court, and whose 


jurists John 


Charles 


lawyers have 
long urged American adherence to 
the Court?” 
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In concluding, Chairman Ransom 
referred to the Committee’s Recom 
mendation No. 9, which had been 


offered for preliminary considera 
tion, as to a constitutional amend- 
ment which, if ratified by the States, 
would clarify and confirm — the 
respective powers of The President 
and the Congress and would put a 
definitive expression of the popula) 
back of the 


policies of the United States. He 


will international 
referred to the proposals which had 
been currently made by the foreign 
ministers of great countries, to the 
clfect which they would have “on 
our traditional powers and concepts 
of the government of this republic,” 
and to “the surprising amount of 
interest which is currently being 
manifested in these questions on the 
part of state legislatures in all parts 
of the country.” 

“They back to the 


ancient or traditional constitutional 


are going 


concept,” he said, “that state legisla- 
tures have a right to, and should, 
the the 
United States as to their views and 


memorialize Congress of 
powers and policies of the National 
Government in foreign affairs. 

“Personally I think that many of 
these resolutions of state legislatures 
go further than this Association or 
this country should go at this time; 
but the keynote of your Committee 
report is that the American Bar As- 
sociation in these respects, as in all 
others, should face the future and 
should look at the facts, and that it 
is not a moment too soon for us to 
begin the kind of experienced and 
disinterested which 
this Association has always given to 
matters in this field. 


consideration 


“There never was a time in the 
history of the world when a troubled, 
anxious, bewildered community of 
Nations looked to this representative 
organization as it does today, to face 
the future boldly and frankly, and to 
point the way, without division on 
things which are details and neces- 
sarily will be developed in the light 
of our experience and things to come. 

After action on the Recommenda- 
tions had been voted a special order 
of business for the following day, 


Fyke Farmer, of Tennessee, asked 
for and obtained leave to distribute 
among members of the House the 
resolution which he had submitted 
in the Assembly, for a declaration in 
support of “world federation unde 
a world federal Constitution.” 


Report as to 

Association Finances 

The the Association 
the beloved John H. .Voorhees, o! 


Treasurer of 


South Dakota, who was retiring afte 
many years of devoted service, was 
prevented by illness from ! ‘ing pres 
ent to give his report. Chairman 
William 


presented a Budget Committee re- 


J. Jameson, of Montana, 
port, to give the facts. 

The income the fiscal 
vear (through June 50) was $290, 
342.94. As of June 30, there had been 
expended on fiscal-year items and 
on Association-year items (from the 
adjournment of the 1944 Annual 
Meeting) $59,904.63. Since June 30, 
expenditures on Association-year 
items have been $22,109.03; and $47,- 
000 has been transferred to special 
reserves, leaving as of November 30 
a balance of $3,342.53 for 1944-45 


operations. 


total for 


The special reserves have been 
$7,000 for Furniture and Equipment, 
$30,000 for Building Fund, and $10,- 
000 for the Retirement Fund estab- 
lished for employees. The income 
for the first five months of the present 
fiscal year is more than $24,000 over 
what it was for the same period a 
vear ago. 


Report by Committee 

on Ways and Means 
Philip J. Wickser, Chairman of the 
Committee on Ways and Means, 
business-like statement of 
the Association’s finances and pros 
pects. He reported that the increases 
in revenues, because of larger mem- 


made a 


bership, twenty-two per cent more of 
receipts from  sustaixing member- 
ships, more advertising revenue fon 
the JouRNAL, etc., had enabled the 
\ssociation to carry on its war work 
and other activities without seeking 
special contributions to bridge the 
gap. 
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No Amendments of 
Constitution 


Chairman Howard Barkdull, for the 
Committee on Rules and Calendar, 
reported that no proposals to amend 
the Constitution or By-laws of the 
\ssociation had been filed for the 
(945 Annual Meeting. 

Recommendation by the Com- 
uittee as to Article V of the By-laws, 
oncerning the method of introduc- 
ing resolutions for the consideration 
of the House, will not be ready until 
1946. Action was voted by the House 
io suspend the application of the 
usual rule, as to the supplying of 
copies of bills concerning which the 
Section of Patent Law was to make 
ecommendations. 


Report as to Professional 

Ethics and Grievances 

Next was taken up as a special order 
the report of the Committee on Pro- 
lessional Ethics 
which was given by Chairman Henry 
5. Drinker, of Pennsylvania. He re- 
lerred first to the controversy aris- 


and Grievances, 


ing from the complaints of Messrs. 
Friend and Grossman, reported on 
Board of Governors to the 
By vote of the House, the 
natter was referred to the Committee 


yy the 
House. 


n Hearings. 

Chairman Drinker stated that it 
vas the opinion of the Committee 
hat it is entirely proper for a lawye1 
x his firm to send out, to lawyers, to 
lients, or to others where the per- 
sonal relations made it suitable, that 


ie was back from Government serv- 


ice to practice law at a stated address, 
uut that it 
vertising”’ for 


would be “indirect ad- 
his 


announcement in 


him or firm to 
uublish such an 
iewspapers, etc. The Committee is 
1 the further opinion that the Can- 
ms of Ethics do not permit a local 
Bar Association to publish and cir- 
ulate such an announcement for its 


iembers returning from service in 


the Government or the Armed Forces. 
A permissible notice, if sent out, 
could not emphasize the importance 
of the position held, or the work 
done, in the service of the Govern 
ment, 


Committee on Legal Aid 
Asks for Funds 

I'weed, of New York, as 

Chairman of the Committee on Legal 
\id Work, 
mendations for action by the House. 


Harrison 


submitted two recom- 


Ihe first he described as “a motion 
that the Association put its heart and 
soul into legal aid work,” of the 
newer kinds which he said have be- 
come so urgently needed. This pro- 
posal was as follows: 

Resolved, That the Committee 
on Legal Aid Work, subject to the 
approval and supervision of the 
Budget Committee, be authorized 
to expend during the next three 
years a sum not in excess of $10,000 
in any one year to promote legal 
aid in such manner as may seem 
advisable and, particularly, to re 
tain the services, and to pay the 
expenses and disbursements, of a 
person competent to confer with 
and, upon request, to render tech- 

state and lo 


nical assistance to 


cal bar associations in the estab 
lishment of organized legal aid 
throughout the country. 

Kirkland Clark, of New 
York, asked to have the resolution 


John 


understood as covering also the sub- 
ject of “low-cost or free legal serv- 
the 


ice,” along lines initiated by 


Chicago Bar Association, the Los 
\ngeles Bar Association, and in De- 
cember by the Association of the Bai 
in the City of New York, of which 
Mr. Tweed is the President. 
Chairman Tweed replied that he 
did not wish to introduce confusion 
between two different subjects; viz., 
legal aid for those who cannot afford 
to pay at all, and low-cost legal serv 


ice for those who can afford to pay 
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something. He explained that the 
Committee’s resolution was for work, 


not for a “survey.” 


Committee's Proposal 
ls Debated 
W. Logan Martin, of Alabama, said 


that 
proposal, as well as those by othe 


inasmuch as this Committee’s 
Committees and Sections, involved 
the employment of persons to repre- 
sent and act for the Association in 
these special matters, the whole mat- 
ter of the desirability and the per- 
sonnel of such hirings should be 
considered and reported on by the 


Administration Committee of the 
Board of Governors, before the 
House acted. He moved such a 


reference. 
Clement F. Robinson, of Maine, 
referred to the proposed Committee 
on Plan and Scope, with powers in 
such matters. He moved as a substi- 
tute that action on the recommenda- 
tion of the Committee on Legal Aid 
Work be the 


has voted as to the creation of a Com- 


deferred until House 
mittee on Plan and Scope. His mo 
tion to defer was ruled to be in order, 


and was adopted by the House. 


Proposed Creation of a 
Section of Legal Aid Work 


In deference to the minority view of 
John Bradway, who has given many 
years of his life to legal aid organiza- 
tions’ work, Chairman Tweed placed 
before the House Mr. Bradway’s pro 
posal that the Committee be made a 
Section of Legal Aid Work. The 
other four members of the Commit 
tee did not join in that suggestion. 

Mr. Robinson, of Maine, moved 
that consideration of this also be de- 
ferred until the House has decided as 
to creating a Committee on Plan and 
Scope. This motion was carried by a 
vote of the House, the first session of 
which thereupon voted to recess at 
5:50 o'clock. 
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Second Sesston 


A special sitting of the House, 
voted because of the accumulated vol- 
ume of the calendar, took action on 
eight recommendations by the Com- 
mittee on Proposals for International 
Organization. The Section of Inter 
national Law asked the amendment 
or rejection of all but one of these. 
The amendments were rejected, and 
the Committee’s recommendations 
vere adopted by the House, after de- 
bate. The House favored hearty and 
united support of the UNO, along 
with the consideration of strengthen- 
ing amendments. Steps for the state- 
ment or “codification” of interna- 
tional law were strongly urged. Rec- 
ommendations of the Committee on 
idmiralty Law were adopted, and 
consideration was given to the peace- 
the 


tion’s Legal Assistance work for per- 


time continuance of Associa- 


sons in the Armed Forces. 


The convocation of the House of 
Delegates on Tuesday morning had 
been specially called, because of the 
great number of calendared matters 
on which debate and action wert 
required. 

First was taken up the report of 
the Committee on War Work. In 
the Edward 
Schoeneck, of New York, Clement F. 


Robinson, of Maine, told the House 


absence of Chairman 


that a conference had been held two 
days earlier with Lt. Col. Milton J. 
Blake, Chief of the Legal Assistance 
Branch in the Office of the Judge 
Advocate General of the Army, and 
with Captain Richard Bentley, Chief 
of Legal Assistance, Office of the 
Judge the 


Navy, to discuss what, if anything, 


Advocate General of 
the American Bar Association should 
do with reference to legal assistance 
for the peacetime Army and Navy. 

He said that the heads of the Legal 
Assistance Branches of the Army and 
Navy do not ask for the continuance 
of free legal service in peacetime, 
but that they hope that the Associa- 
tion will maintain a permanent 
referral service, so that, when mem- 
bers of the Armed Forces have legal 
problems, they can be told where to 
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Jour it 


4dmerican Bar Association 


go for competent and reasonable as 
sistance. The members of the Com- 
mittee had not had an opportunity 
to discuss the matter among them 
selves, and had no recommendation 
to make at this time, said Mr. Robin- 
son; but he was authorized to make 
the following motion: 


That the War Work Committee 
be instructed to consider and re 
port to the mid-year meeting of 
the House its recommendations 
regarding cooperation by this As- 
sociation in legal assistance to the 
permanent peacetime Armed 

Forces. 

The motion was adopted by the 
House. 


Recommendations as to 
Admiralty Law Are Adopted 


Chair- 
man Cody Fowler of Florida, Reso- 


Upon recommendation of 
lutions Nos. 1 and 4 of the report 
of the Committee on Admiralty and 
Maritime Law were returned to the 
Committee for further study. These 
were as follows: 

1. That “A Bill Extending the 
Powers of the Supreme Court of 
the United States in Prescribing 
Rules of Practice in Admiralty” be 
approved, and this committee be 
authorized directed to take 
steps looking toward the enact- 


and 


ment of the same into law. 

4. That proposed a- 
mendments of the Supreme Court's 
Rules in Admiralty 
“Limitation of Liability” and how 
claimed, in accordance with the 


certain 


regarding 


principle outlined in detailed sug- 
gested rules hereinafter set forth, 
be approved in principle, and this 
committee be authorized and di- 
rected to take steps looking toward 
the adoption of same. 

Recommendations Nos. 2, 3, and 5 

of the Committee were adopted by 
the House: 

2. That Senate Bill No. 1030 
“For the Extension of Admiralty 
Jurisdiction,” generally referred to 
as the “Amphibian Torts Bill,” be 
approved, and this committee be 
authorized and to take 
steps looking toward the enact- 


directed 


ment of the same into law. 

3. That the following amend 
ment to the rules governing ad 
miralty practice to authorize the 
filing of notices of appeals, as in 
civil cases, in lieu of the present 
practice of requiring practitioners 
to file petition for appeal and re 
quiring an order authorizing the 
same, be approved: 

“Appeals in admiralty may 
be taken as a matter of right and 
in accordance with Rule 73 of 
the Civil Rules of Procedure” 

and that this committee be author- 
ized and directed to take steps 
looking toward the adoption of 
the Su- 
preme Court of the United States. 

5. That the following amend. 
ment to Rule 6 of the Civil Rules 
be inserted in paragraph (b) after 


such an amendment by 


the words “specified time”: 
“Such time may be extended 

by the parties by written stipu- 
lation and,” 

and this committee be authorized 

and directed to take steps looking 

the adoption of this 

amendment. 


toward 


Consideration of the report of the 
Committee on Economic Condition 
of the Bar was suspended so that the 
House might hear from the Honor- 
able Hatton W. Sumners of ‘Texas, 
Chairman of the Committee on the 
Judiciary in the National House of 
Representatives. Judge Sumners ex- 
pressed his appreciation of the im- 
portant part which the American 
the 
legislative process of the country. He 


Bar Association now takes in 
said that the Association does not 
come before the Committee on the 
Judiciary to represent clients, but 
“in the interest of the nation, in the 
interest of good government.” Judge 
Sumners spoke specifically of the 
Administrative Law Bill, shortly to 
be debated in the Senate, and late 
by the House of Representatives. For 
a fuller report of Judge Sumners'’ 
talk before the House, see 32, A.B.A.]. 
i. 

The House resumed its considera- 
tion of the recommendations of the 
Committee on Economic Condition 


of the Bar. A motion by John Kirk- 
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ind Clark, of New York, that action 
e deferred until the House had 
«ted upon the proposal to create a 
Committee on Scope and Program, 
was adopted by the House. 


Proposals as to 
International Organization 
Are Debated and Adopted 


[he House next took up its spe- 
ial order of business for this ses- 
sion, which was the debate and vote 
ipon the nine recommendations by 
he Committee to Report as to Pro- 
sals for the Organization of the 
Nations for Peace and Law. This 
Committee had been created by the 
House on February 29, 1944, to study 
ind report to the House on the 
proposals made in relation to inter- 
vational organization and interna- 
tional law (30 A.B.A.J. 274), includ- 
ing recommendations submitted by 
the Section of International and 
Comparative Law. The Committee 
had made such reports, which were 
ilopted, in September of 1944 (30 
\.B.A.J. 650-659, 683-687) and in 
\pril of 1945 (31 A.B.A.J. 223-235). 

This time the Section of Inter- 
national and Comparative Law, 
through such members as were in 
Cincinnati, offered and moved a 
series of resolutions for the amend- 
ent or rejection of the Committee’s 
proposals. The motions made by 
Mitchell B. Carroll, of 
New York City, for the Section, were 
in each instance voted down by the 
House. Eight proposals by the Com- 
mittee were adopted by the House, 
the ninth having been withdrawn by 
the Committee from present action. 


Chairman 


Support and Strengthening 
of UNO Is Urged 


lhe Committee’s first recommenda- 
tion was 

Resolved, YVhat the American 
Bar Association is of the opinion 
that the interests of world peace 
and the rule of law will be best 
served by united American support 
for the United Nations Organiza- 
tion and its full functioning at 
the earliest possible time, along 
with active consideration of such 


improvements in the Charter as 
are shown to be needed because of 
the many momentous events since 
the adjournment of the San Fran- 
cisco Conference. The first objec- 
tive should be to help make the 
United Nations Organization work 
as effectively as it can. 

The Section of International Law 
moved that the resolution be amend- 
ed by eliminating the clause “along 
with active consideration of 
improvements in the Charter as are 
shown to be needed because of the 
many momentous events since the 
adjournment of the San Francisco 
Conference,” in the first sentence, 
and by changing the second sentence 
to read, “The first objective should 
be to help make the United Nations 
Organization work effectively.” 

For the Committee, Chairman 
Ransom stated the Committee’s view 
to be that efforts to improve the 
Charter should go along with united 
support of the UNO and the Charter. 
The Committee urged that the 
House should not separate the idea 
of strengthening the Charter from 
the idea of supporting the Charter. 

The Section’s amendments were 
defeated, and the Resolution 
adopted in the above form. 

A similar attempt was made in 
behalf of the Section to amend the 
second resolution, 


such 


was 


Committee's 
which was as follows: 

Resolved, That the American 
Bar Association regards it as fully 
consistent with staunch support 
of the United Nations Organiza- 
tion to utilize fully the procedures 
provided by the Charter for the 
presentation and discussion of 
strengthening amendments. The 
preparation, adoption and ratifica- 
tion of amendments will take time, 
and ratification by each of the 
permanent members of the Securi- 
ty Council will be required; but it 
should not be assumed that any 
member will withhold its assent to 
amendments which are strongly 
supported by the considered judg- 
ment of the peoples of a large 
majority of the United Nations. 
The Association accordingly rec- 

that the 


ommends General As- 
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sembly, as soon as practicable after 
it convenes in January, shall take 
up and consider what changes, if 
any, it should formulate and offer 
for discussion among the United 
Nations and their peoples, in ad- 
vance of formally adopting them 
and submitting them for ratifica- 
tion, as the General Assembly may 
do by a two-thirds vote pursuant 
to Article 108 of the Charter. 

Resolved Further, That the 
American Bar Association recom- 
mends that the active considera- 
tion of amendments, by the Gen- 
eral Assembly and by the Govern- 
ments and peoples of the United 
Nations, should particularly re- 
late to 

(a) The strengthening of the 
security and enforcement pro- 
visions of the Charter, includ- 
ing the elimination or modifica- 
tion of the requirements for a 
unanimous vote by the five Na- 
tions having permanent repre- 
sentation in the Security Coun- 
cil; 

(b) The introduction of the 
principle of weighted represen- 
tation in the General Assembly, 
to give some relative weight to 
population, resources, and other 
factors determined to be appro- 


priate; 
(c) The conferring of ade- 
quate but limited legislative 


powers on the General Assem- 
bly to deal with new and grave 
subjects of international con- 
cern, including the power to 
regulate and control the use of 
the atomic bomb and other 
major weapons of war, and to 
provide for inspection and po- 
lice forces under the authority 
of the United Nations; 

(d) The provisions of the 
Charter and the Statute of the 
International Court of Justice, 
with a view to strengthening and 
extending the compulsory juris- 
diction of the Court; 

(e) Any further amendments 
which experience under the 
Charter may show to be urgently 
needed. 

Chairman Carroll, for the Section, 
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urged that no subjects for considera 
tion as to amendments of the Charter 
be specified and that no course of 
behalf 
amendments be approved. He moved 
all of 


first sentence be stricken out. 


action in of strengthening 


that the resolution after its 

The Section’s motion to strike out 
was defeated by the House, and the 
resolution was adopted as submitted 
by the Committee. 


The 


mendation was supported by the Sec- 


Committee’s third recom 
tion also, and was adopted in the fol- 
lowing form, after Chairman Ransom 
had explained that the wording of 
its first part was based on the lan- 
Article 36 
of the Statute of the Court: 
Resolved, That 


Bar Association strongly urges that 


guage of Paragraph 2 of 


the American 
The President and the Senate of 
the United States should take ap- 
propriate action at the earliest 
practicable time to bring about the 
deposit, in behalf of the United 
States with the Secretary-General 
of the United Nations, whenever 
shall 


stalled in office, of a Declaration 


that official have been in- 
pursuant to Paragraph 2 of Article 


36 of the Statute of the Interna- 
tional Court of Justice, recogniz- 
ing as compulsory ipso facto as to 
the United States and without spe- 
cial agreement, in relation to any 
other state accepting the same obli- 
the the 


Court in all legal disputes here- 


gation, jurisdiction of 


after arising of an international 
character, concerning the matters 
Article 56; 


Declaration to be valid for a peri- 


enumerated in such 
od of five years and thereafter for 
a period of six months after de- 
posit of a notice of termination 
thereof; the obligation of such 
Declaration to be without preju- 
dice to the right of the parties to 
have umely recourse to other meth- 
ods for the peaceful settlement of 
dispute, 
Furthe 
American 


Resolved, 
Bar 
mends that in negotiating treaties, 


That the 


Association recom- 


and international 
the United States 
should propose and urge the in 


conventions 


agreements, 
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clusion of clauses providing that 
all legal disputes arising thereun- 
der between the parties shall be 
referred to the International Court 
of Justice. 


In its fourth recommendation, the 


Committee urged that the House 
support, in the terminology of the 
Charter as adopted, the program 
which the Association has earnestly 
and consistently favored, for the 
statement or so-called “codification” 
of the principles of international 
law, especially in the light of the 
experience had during and _ since 
World War II. 


tion was: 


The recommenda- 


Resolved, That in the opinion of 
the American Bar Association the 
the San 
has added 


course of events since 


Francisco Conference 
greatly to the need for a compre- 
hensive and! authoritative state- 
ment of the principles of interna- 
tional law as rules for the conduct 
of the Nations, to the end that the 
peaceful adjustment or settlement 
of international disputes or situa- 
tions which might lead to a breach 
of the peace shall be “in confor- 
mity with the principles of justice 
which is 
stated to be a principal purpose of 
the United Nations (Charter, Arti- 
cle 1, Par. 1). To this end the 
Association urges that such a state- 


and international law,” 


ment of international law be pro- 
ceeded with, by jurists who shall 
not be considered as representing 
any particular Government or Na- 
tion, and that such a statement 
shall be undertaken through either 
such an International Conference 
on the Law of Nations as was rec- 
ommended by the Association on 
\pril 3-4, 1945, or through studies 
the 
auspices of the General Assembly 


and recommendations unde 
in the furthering of its powers 
and duties as to “encouraging the 
progressive development of inter- 
national law and its codification” 
Article 13, Par la). 
Should such a statement of the 


(Charter, 


principles of international law be 
undertaken under the auspices of 
the United Nations, the American 


Bar Association will give to the 


project its active cooperation and 
assistance, through its appropriate 
agencies. 

As its amendment, the Section of 
International Law moved that, after 
the first sentence, the resolution read 
only that— 


“To this end the Association ex. 
presses the hope that representa. 
tives of the United States in the 
General Assembly will urge that 
body to set up a committee of com- 
petent jurists to study and report 
upon the methods to be adopted 
for the progressive development of 
international law, and its codifi- 
cation.” 

To this suggestion, Judge Ransom 
replied that it is already a duty of 
the General Assembly under the 
what the Section’s 
amendment proposes that the rep- 
the United States 
should urge the Assembly to do. 


Charter to do 


resentatives of 


Questions were raised from the 
floor as to whether or not the resolu- 
tion as submitted by the Committee 
could be interpreted as carrying an 
imputation that there is no existing 
authoritative basis in international 
law for the conduct of the Nurem- 
berg trials. Chairman Ransom an- 
swered that there was no thought, 
on the part of any member of the 
Committee, of expressing any atti- 
tude upon that question; and that 
the need for a statement of principles 
of international law as rules for the 
conduct of Nations does not in any 
affect 
which may be now pending before 


way any controversial issue 


any judicial tribunal. He accepted 
the suggestion of Judge Robert McC. 
Marsh, of New York, for the inter- 
polation of the words above shown 
in italics. This was satisfactory to 
those who raised the question. 

The 
rejected by the House, and the reso- 


Section’s amendment was 
lution was adopted in the form above 
set out. 
The Committee’s fifth recommen- 
dation was as follows: 

Resolved, That the American 





1. The Committee accepted a proposal 
from the floor, during the debate, to insert 
the words “a comprehensive and” in the 
original resolution 
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Bar Association renews its endorse 
ment of The Act of Chapultepec, 
is approved at the Inter-American 
Conference in Mexico City during 
February 21 to March 8, 1945, as 
constituting the most appropriate 
and constructive basis whereby the 
freedom-loving Nations of this 
hemisphere can cooperate in a 
regional arrangement to main- 
tain international peace, security 
against aggression from without or 
within, and human rights and 
justice according to law through- 
out the Americas; and the Associa- 
tion urges that all actions taken 
under the United Nations Charter 
shall implement fully the provi- 
sions of Chapter VIII of the 
Charter as to the recognition and 
use of a consistent regional ar- 
rangement for this hemisphere, 
based upon The Act of Chapul- 
tepec. 
The 
that the phrase 


Section’s recommendation 
“so far as the same can ‘be made 
consistent with Chapter VIII of 
the Charter” 

be substituted for the second half of 

the resolution, following the semi- 

colon in the tenth line thereof, was 
defeated, and the Committee’s rec- 
ommendation was adopted by the 

House in the above form. 


American Participation 
in the UNO Is Favored 


The Committee’s sixth recommenda- 
tion was as follows: 

Resolved, That the 

Bar Association recommends that, 


American 


as an earnest of the good faith and 
intentions of the United States to 
support fully the United Nations 
Organization and to cooperate in 
fulfilling its objectives, the Con- 
gress of the United States should 
enact legislation governing the 
representation and_ participation 
of the United States in the United 
Nations and the principal organs 
under the Charter; such legislation 
to determine and fix the extent of 
the armed forces (military and 


naval) which this country will 


maintain and keep available for 
the carrying out of the mandates 


of the Security Council for pre- 


venting acts of aggression and 
breaches of the peace, and to pro 
vide that the representative of the 
United States in the Security 
Council and the delegates of the 
United States in the General As- 
sembly shall be named by The 
President and confirmed by the 
Senate and that the representative 
of the United States in the Security 
Council shall be empowered to 
vote for the prompt use of the 
available by 


armed forces made 


this country up to the limits 
authorized by the Congress, with- 
out further reference to the Con- 
gress in the particular emergency, 
but that additional armed forces 
of this country shall not be made 
available or used, pursuant to any 
action of the Security Council, ex- 
cept upon the rec ommendation of 
The 


action of the Congress. 


President and the further 

For the Section, Chairman Carroll 
questioned whether such a resolution 
should be adopted, inasmuch as a 
bill known as “The United Nations 
Act” (S. 1580) had now passed the 
Senate. He suggested that the Com- 
mittee’s resolution might be in con- 
flict with, or be rendered obsolete by, 
this bill. 

Chairman Ransom answered that 
the Committee’s recommendation in 
favor of such a measure as the United 
Nations Participation Act had been 
approved and issued before the bill 
had made its appearance; that the 
resolutions declare for principles and 
provisions as to which the Associa- 
tion is already on record; that the 
Senate bill has not passed the House 
of Representatives, but has been 
that the bill 


contains some provisions and details 


amended there; and 
on which the Committee is not pre- 
pared to make a favorable recom- 
mendation. He thought it better to 
pass the resolution than to approve 
a specific bill not before the House 
of Delegates. 

The Committee’s resolution was 
then adopted by the vote of the 
House. 

On the subject of the locating of 
the permanent site of the UNO, which 


House of Delegates Proceedings 


had not on December 18 become an 


acutely controversial issue in the 
United States, the Committee sub- 
mitted its seventh recommendation, 
as follows: 
Resolved, That the 
Bar Association, believing that the 


American 


selection of the permanent seat of 
the United Nations should be of 
whatever location will be best for 
the lasting success of the new Or- 
ganization, makes this declaration 
of its confidence that if the final 


choice is of a site within the 


United States, the Organization 

will receive a most hearty welcome 

to America, and assures that this 

Association and its members will 

be glad to be permitted to co- 
operate and render any desired as- 
sistance to any organ or agency of 
the United Nations. 

For the Section, Chairman Car- 
roll urged. that the resolution was 
untimely, because the United States 
had already been designated as the 
permanent seat of the UNO. Chair- 
man Ransom responded, for the 
Committee, by pointing out that the 
recommendation had been only in 
the Preparatory Commission, that 
the General Assembly had not acted, 
and that an expression of the atti- 

? 


tude of the American Bar Associa 


tion and its readiness to be of 
assistance would be 


The 


the Committee 


opportune. 
above recommendation of 
was thereupon 


adopted by the House. 


Cooperation with the 

Canadian Bar Association 

As its eighth recommendation, the 
Committee submitted the following: 
Resolved, That the 


expresses its 


American 
Bar Association 
thanks and hearty appreciation to 
the Canadian Bar Association for 
its close and effective cooperation 
Association since last 


with this 


March, in conducting regional 
group conferences throughout the 
two countries and in developing 
and urging, before the Committee 
of Jurists and the San Francisco 
conference, a joint program as to 
the Statute of the 


Court of Justice and in behalf of 


International 
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the peaceful settlement of inter- 
national disputes according to law 
and justice. The officers and com- 
mittees of the two bar associations 
worked together as though they 
were citizens of a common country 
and members of the same Associa- 
tion; and the considered judgment 
and recommendations of the law- 
yers of the two countries, as de- 
veloped through the Regional 
Group Conferences were nearly all 
accepted and embodied in the 
Statute of the Court, now effective 
with the Charter. The American 
Bar Association expresses most 
sincerely the hope that the active 
cooperation of the two associa- 
tions, thus so effectively initiated, 
may be continued and extended to 
other matters of common concern, 
including the statement of the 
principles of international law. 

The Chairman of the Section 
questioned the “good taste” of the 
second sentence of the resolution. 
Chairman Ransom reminded that 
the report of the Canadian Bar As- 
sociation’s Committee last August 
had contained an equivalent expres- 
sion. The resolution was adopted in 
the above form. 

As its ninth and final recommen- 
dation, the Committee had presented 
a resolution for the preliminary con- 
sideration of an amendment of the 
Constitution of the United States, 
to clarify or confirm the powers of 
Che President and the Congress to 
deal with the new questions of 
foreign arising, including 
whatever “surrender of sovereignity” 
would be involved in world law and 
world federation if that were con- 
cluded to be desirable. The Com- 
mittee’s reasons for broaching this 
proposal at this time were stated in 
32 A.B.A.J. 11, 16. 
was as follows: 

Resolved, 


policy 


The resolution 


That the American 


A great deal of business was dis- 
patched by the House on Wednesday 
afternoon. Hearty indorsement was 
given to the McCarran-Sumners bill 
for the improvement of administra- 
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Bar Association recommends that, 
in order to enable the States of the 
Union and their citizens to express 
their views as to the willingness 
and capacity of the United States 
to take part and act in an inter- 
national organization adequate for 
the changed and critical conditions 
of the present time, the Congress 
of the United States should formu- 
late and submit for ratification by 
the States an amendment of the 
Constitution which will confirm or 
confer powers of The President 
and the Congress, by appropriate 
legislation, to approve and accept, 
under proper safeguards, as bind- 
ing upon the United States and its 
nationals, a statement or code of 
the principles of international law, 
and to adhere to and accept as 
binding upon the United States, 
in matters to be enumerated, the 
compulsory jurisdiction of the In- 
ternational Court of Justice; and 
that such amendment of the Con- 
stitution, so submitted for action 
by the States, should further con- 
fer upon The President and the 

. Congress the power to ratify and 
approve such modifications of the 
Charter of the United Nations as 
will vest the General Assembly of 
that Organization with defined 
and limited powers to legislate, to 
regulate and control the availabil- 
ity and use of major weapons of 
war and destruction such as the 
atomic bomb, and to provide for 
inspection and policing measures 
under the auspices of the United 
Nations. 

Debate was begun on this pro 
posal. Question was raised as to its 
immediacy, and as to the need for 
time to study and formulate a defin- 
itive amendment. In view of the 
division of considered opinion on 
the subject, the Committee withdrew 
this recommendation, for further 


Third Sesston 


tive procedure. Recommendations as 
to the Court of Claims were adopted. 
The serious post-war problems as to 
legal education and the relaxing of 
the requirements for the admission 


consideration in the light of the 
views expressed. The Committe: 
stated that its purpose had been ac, 
complished in placing the matter 
before the House and inviting care. 
ful consideration of a proposal which 
seems to be one likely to recur, in 
view of the trends as to foreign policy 
and world government. “The Com. 
mittee only asks you to think about 
the whole subject,” said Chairman 
Ransom, “and to remember that we 
brought it before you at this time.” 

Finally, in response to a sugges. 
tion from the floor, Chairman Ran- 
som moved, and the House unani- 
mously adopted a resolution with 
respect to transmission to the Com- 
mittee’s report and recommenda- 
tions: 

That the incoming President of 
the Association be authorized to 
transmit these resolutions, or such 
of them as he may deem proper, 
to such officials of the Government 
of the United States and to public 
bodies and to the United Nations 
Organization, as may appear to be 
appropriate. 


Resolution 
for World Federation 


In connection with the considera- 
tion of the above subjects, the House 
approved the action of the Assembly 
to refer to the Section of Interna- 
tional and Comparative Law, Reso- 
lution No. 1, (32 A.B.A.J. 171), as to 
World Federation, offered by Fyke 
Farmer, of Tennessee. 

The report of the Board of Gov- 
ernors, presented at the first session, 
was brought before the House for 
action. The House voted to approve 
the report and its recommendations, 
with the exception of the proposal 
to create a Committee on Scope and 
Program. This recommendation was 
referred back to the Board of Gov- 
ernors for reconsideration. 


of veterans to the Bar were consid- 
ered. Increases in Federal judicial 
salaries as proposed by the Hobbs 
Wagner bill were approved. The cre- 
ation of a Section of Administrative 
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and a Section of Labor Law 
authorized. Action was taken 
numerous other proposals. 


\t the opening of the busy session 


n Wednesday afternoon the report 
the Committee on Legal Aid Work 
s again brought before the House. 
lhe House’s referral to the Board of 
Governors of the proposal to create 
, Committee on Scope and Program 
jade it necessary for the House itself 
0 act upon the recommendations of 

‘ Committee on Legal Aid Work. 

The first resolution to authorize 

ie expenditure during the next 
three years of not more than $10,000 
n any one year, for the promotion 
f legal aid, was interpreted by W. J. 
jameson, Chairman of the Budget 

Committee, as an authorization by 
he House of the project if the Board 
! Governors and the Budget Com- 
nittee should find the funds avail- 
ible. ““There have been times in the 
ist,”” he said, ‘““when funds were not 
ivailable for projects approved by 
the House; and the Budget Commit- 
tee and the Board could not guaran- 
ee the funds for any project. . . 
\Ve are not making an appropria- 
ion here, but simply approving the 
tuthorizing of the project if the 
inds are available.” 

Upon Mr. Jameson’s suggestion, 
Chairman Tweed accepted an amend- 
ment to require that the project be 
ipproved and supervised by the 
Board of Governors as well as the 
Budget Committee. After considera- 
ble discussion, the recommendation 

as adopted by a divided vote. 

Presenting the recommendation 
hat the Committee on Legal Aid 
\Vork be authorized to organize a Sec- 
tion, Chairman Tweed stated that a 
najority of the committee do not 
eel that this expansion was wise, 
vuut that the 
submitted out of deference to a mi 
nority in the committee. When put 
o a vote in the House, the recom- 
nendation failed of adoption. 

The 
Committee on Economic Condition 
f the 


arlier session, were now adopted by 


recommendation was 


recommendations of the 


Bar, also submitted at an 
he House, as follows: 


That the President appoint a 


Special Committee on Professional 
Services, of at least seven members, 
to conduct studies of the needs fon 
legal service in the United States 
and the extent to which the bar is 
meeting its opportunities for pro- 
fessional employment, and to con- 
sider recommendations for improv- 
ing the professional services of in 
dividual lawyers to the public. 

That the Special Committee on 
Economic Condition of the Bar, 
authorized by resolution of the 
House of Delegates approved Jan- 
uary 6, 1937, be and it hereby is 
discontinued. 


Report as to Unauthorized 
Practice of Law 


Chairman David F. Maxwell of Penn- 
sylvania stated in some detail the 
policy of the Committee on Unau- 
thorized Practice of the Law, in its 
efforts to combat unauthorized lay 
practice. The first necessity, he said, 
was the better preparation of lawyers 
in those fields in which lay practice 
has grown up, and careful examina- 
tion of applicants for admission to 
practice. Secondly, the public should 
be educated to the necessity of pro- 
fessional service in these fields. With 
this necessity in mind, the first rec- 
ommendation of the committee was 
proposed: 

That a member of the Standing 
Committee on Unauthorized Prac- 
tice of the Law be appointed to 
the Special Committee on Public 
Relations. 

This recommendation was put to 
a vote of the House, and was adopted. 

The remaining recommendations 
concerned the creation of a National 
Conference of Lawyers and Life Un- 
derwriters, paralleling similar con- 
ferences which had been created with 
other lay groups: 

That there be formed a National 
Conference of Lawyers and Life 
Underwriters, to consist of five rep- 
resentatives of the American Bar 
Association, and five representa- 
tives of the National Association 
of Life Underwriters; that the rep- 
resentatives of each Association be 
appointed by the President ther« 
of, and that of the representatives 


House of Delegates Proceedings 


appointed for the American Bar 
Association, at least three shall, 
at the time of their appoint- 
ment, be members of the Associa- 
tion’s Standing Committee on Un- 
authorized Practice of Law; that 
the term of office of each person ap 
pointed to said National Confer- 
ence shall be one year, or until his 
successor shall be appointed. 

That the National Conference 
shall not assume in any manner to 
override or substitute itself for lo- 
cal bar associations and local as- 
sociations of life underwriters, but 
it may act in an advisory capacity 
as a clearing house for suggestions 
and complaints, to aid in establish- 
ing as far as may be practicable a 
country-wide recognition of prin- 
ciples of cooperation between the 
bar and life underwriters, and to 
aid in the setting up of similar con- 
ference groups in the various states 
and localities. Its purpose shall be 
to use its best efforts to eliminate 
as. far as possible misunderstand- 
ings and causes for complaint by 
either the bar against life under- 
writers, or vice versa, in relation to 
any practices which appear to be 
against the public interest. 

That the National Conference 
shall seek, by appropriate coopera- 
tive methods, to implement and 
have carried into effect the State- 
ment of Principles of cooperation 
between life and 
lawyers issued in March, 1940, by 


underwriters 


the National Association of Life 
Underwriters and the American 
Bar Association’s Standing Com- 
mittee on Unauthorized Practice 
of Law, and in line with the prin- 
ciples therein set forth, may, from 
time to time, issue such further 
statements of principles as may be 
agreed upon, which are deemed in 
the public interest, and in the in 
terest of life underwriters and law- 
yers, and which are approved by 
the Board of Governors, or the 
House of Delegates of the Ameri- 
can Bar Association, and the Board 
of Trustees of the National Asso 
ciation of Life Underwriters. 

Conferenc« 


That the National 


(Continued on page 238) 
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awyc r S 
mn the 


News 


@ ‘The Association of the Bar in 
the City of New York dropped po 

lite  “‘legalisms’’ 
and “pulled no 
punches”, in the 
reply which its 


President, Harri 


SON TWEED, made 
to former May 
ol LaGuardia’s 


charges against 





the Bar Associa- 


tion. In a radio 


HARRISON TWEED 


broadcast, the for- 
mer Mayor declared that the Associa- 
tion “is not dumb, but no one can 
accuse the Association of having any 


courage.” His comment wag related 


to the Association’s action in pro 
testing the appointment, as “‘secre- 


the State 
Supreme Court, of political leaders 
the 
\ssociation was said to have kept 


taries” to Justices of 


who are not lawyers, whereas 


silent and done nothing to prevent 


the political leaders from “hand- 
picking” the judges. 
the 


fight” right back to the Association's 


President Twrrp “carried 


critic. He pointed out many in 
stances in which the Association had 
the and 
posed the election of judicial candi- 


criticized nomination op- 
dates who were deemed to lack quali 
fications or to have been nominated 
Mr. Twrerp 
charged that Mr. LaGuardia had not 


through political “deals”. 


backed up the Association’s opposi 
had 


Associa- 


candidates, and 


the 


tion to these 


given no support to 
tion’s repeated efforts to gain pub- 
better 


lic support for a method of 


sclec ting judges 
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Mr. LaGuardia’s own appoint 
ments to the bench while M* yor did 
not escape President TWweep’s frank 
criticism. “We have all heard you 


talking,” he said, “but, unfortu- 
nately, that is all you have done. One 
of the things you have not done in 
connection with the New York courts 
has been to consult with the Bar As- 
sociation during your Mayoralty in 
connection with the appointment ol 
judges. This you refused to do. One 
result was the appointment by you 
of a man who, it turned out, was 
entirely unfit. The scandal was sufh 
cient to impel you to make the state- 
ment ‘when I make a mistake, it is a 
beaut’... It is not the only instance 


of a ‘beaut’ of a mistake.” 


@ The first American appointed to 
the UNO Secretariat 


vance guard” of 


and the “ad 
its arriving staff 
from London was 
ABRAHAM H. Fri 
LER, old 
lawyer who was 
born in New York 


1-year 


City, was grad 
uated from Col 
umbia and Har 


vard Law School, 


ABRAHAM H. FELLER 


taughtinterna 

tional law awhile at each Harvard 
and Yale Law School, held many jobs 
with administrative agencies afte1 
1934, and managed to attend many 
international conferences meanwhile 
the UNRRA meetings in Atlantic 
City, Montreal and London, the Bret- 
ton Woods Conference, the Interna- 
the San 


and the o1 


tional Labor Conference, 


Francisco Conference, 
ganizational sessions of the UNO in 
London. 

Now he is back in the United 
States as general counsel to Trygve 
Lie, the Secretary-General of the 
UNO. This is the third international 
organization in which FELLER has 
struggled with its beginnings—the 
others being OWI and the UNRRA. 
\fter his graduation at Harvard, he 
went to Germany and did legal work 
for the pre-Hitler Government, on 
with the United 


relations States. 








When Hitler came to power, } ance, h 
turned down a chance to represey arget O 
Germany before the World Counf§ )) wey 
Later, as Special Assistant to th he SOvi 
Attorney General of the United 4 dis 
States, he was in charge of the lit baal 
gation as to the NRA and the AAM® up 
and worked for a time under Thu, jsar 
man Arnold in the Anti-trust Diy umptic 
‘sion. He was a consultant to th | i 
I.end-Lease Administration and dep we tr 


puty director of the ill-fated OFF 


: : warning 
predecessor of the OWI, which he 


5 LO w! 


helped to set up. Naturally, he ha .. 
¢ ncea, d 


never had time or bent to practic 


ney Wwe 
law; but he did take a month off,” . 
1drOut I 
once, In Mexico, to writ a formid liscredi 
able book about the Mexican Claim as 
MY BUTI as 
Commission. itizenr 
In San Francisco, FELLER won tha coy, 
» e ° -_ 
friendship and regard of more tha ont 
a few American lawyers who wet sreeme 
oe oe Ve ; 
there as advisers or consultants. H is chat 
was then unhappy about the status of i UN 
the UNRRA; but that was cleared§ nts « 
and he has now come home to “thf, at , 
wife whom I met for the first time inf; then 
Grand Central Station’, and to tackle et cal 
a few minor jobs such as finding 4i.j,ens 
meeting place for the Security Coun§.,4 no: 
cil, offices for a Secretariat which is hough 
growing rapidly, and living quarter#..) ha 
for several thousand people com rhi 
ing to the UNO’s first sessions it 
n thes 
America, at the end of March 
. ‘ , present 
Daunted not at all by New York's ; 
‘ ; : derati 
housing problems, he and his asso 
: n prog 
ciates made great headway and ap 
oye yublic 
pear to have done his job wher 
; Avia ier, ¢ 
veterans’ organizations and _ others i 
} itriot 
have been only partly successful 
‘ ‘ sla 
with theirs. Pa 
int Ca 
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ance, his earnestness made him a 
urget of skilled political strategists 
who were then defending policies of 
ie Soviet Union. Despite his valor 
md distinguished services to his 
yuntry in two world wars, he was 
ed up to ridicule and obloquy for 
artisanship, pique, and general 
umptiousness. 

Lately, many thoughtful people 


ave been reminded of Hur.ey’s 
warnings as well as his declarations 
; to what he had seen and experi- 
anced, and are wondering if he and 
hey were not then the victims of 
droit political strategy designed to 
liscredit him and keep the facts as 
mg as could be from the disturbed 
itizenry. For example: He “put the 
nger” on the Russian course in Iran 
s contrary to the pledges of signed 
sreements, but the facts supporting 
is charges did not come out until 
1¢© UNO met in London. He told of 
wents of the State Department work 
ng at cross purposes in China, som¢ 
them aiding the Communist-So- 
et cause. Recently, many anxious 
itizens have been asking if HURLEY 
id not been right on his facts, even 
hough he had “a bad press” and 
ay have been wrong in his tactics. 
This department does not pass 
n these controversial issues, past or 
resent, except to note that a recon- 
deration and rehearing seem to be 
n progress, in the final tribunal ol 
iblic opinion, for this gallant sol- 
er, capable lawyer, and _ sterling 
itriot. 7 
“PaT’’ 
int career, ever since he was born in 
(now Ok- 


ihoma) in 1883 and began to prac- 


Hurvey has had a mili- 


old Indian Territory 
ice law in Tulsa in 1908. He was in 


Norld War 1 as. a 
olonel, took 


Lieutenant- 


part in the famed 
\isne-Marne, and 
ht. Mihiel the 
).S.M. (United States), and was cited 
He 


Ke retary of War, then practiced law 


Meuse-Argonne, 
offensives, received 


lor gallantry in action”. was 
n Washington, and was successful in 
isiness. Because he had the triend- 
phip -and confidence of President 
Roosevelt, he was assigned to many 
fhcult missions. He 


was sent to 











Australia at the critical stage when a 
Japanese invasion seemed imminent, 
and is credited with a role in getting 
General MacArthur out of the Phil 
ippines. Later Hurtey was in Af 
rica, was wounded in action in field 
operations in Italy, was dispatched 
to Turkey, Lran, Russia, and finally 
His skili 


and experience in diplomatic nego 


to China as Ambassador. 
tiations enabled this member of the 
American Bar Association to achieve 
useful results in many delicate situa 
tions, until he resigned in order to 
dramatize his charges as to what was 
taking place. ‘The country generally 
did 


the truth of his statements was ve- 


not believe him then, because 


hemently denied. The “second judg- 


ment” on this lawyer-soldier-diplo- 


mat may be different. 


@ The Chief Justice of the Superior 


Court of Massachusetts has been 


named as the 


American mem- 


ber of the Inter- 
national Military 
Tribunal which 
will be convened 
in Tokio to try 
hundred 


Japanese 


several 
‘“‘wal 
criminals’ who 


have not been 


JOHN PATRICK 
HIGGINS 


dealt with by tri- 


bunals in the countries in which 


their crimes were committed. 


JoHN PATRICK HIGGINS is a native 
of Boston. Born February 19, 1895, 
he attended Harvard College (B.S. 
1917) University 
School. During World War I he was 
an ensign in the Navy from July of 
1917 to November of 1919. He served 


for six years in the State Legislaturs 


and Boston Law 


and was elected to the 74th and 75th 
(1935-37). He 


pointed to his present post in 1937. 


Congresses was ap- 
He is a member of the American Le- 
gion, the Knights of Columbus, and 
various bar associations. He has kept 
up his interest in chemistry as well 
as law, and is a member of the 
Boyleston Chemical Society at 


Harvard. 
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@ Completing a period of wartime 
service during which he rendered a 
great deal of con 
scientious and ca 
pable service 
without fanfare of 
“publicity build 


H. 
HENSEI 


up’, STRUVI 
has re 
signed as Assist 
ant Secretary ol 
Navy 

| will join 
New York law 


firm of Carter, Ledyard and Milburn 


the 
May 
the 


and on 


H. STRUVE HENSEL 


His parting “advice”, of a sound and 
salutary character, was that the Gov 
ernment should raise its standards 
of salaries considerably, to attract 
and keep “top-flight” men in the im 
portant working posts. Otherwise, 
he said, the governmental machinery 
will continue to creak and groan. As 
we go to press, it has been rumored 


that Hensel wii! be asked to return 


as Under Secretary of the Navy, the 


place for whicis Edward W. Pauley 
was not confirmed 
@ Chief Justice I] HiBAUDAU RINFRET 


did not conduct on February 5, as 

planned, the cer¢ 
monial exercises 
for the “opening’ 
of the building ol 
the Dominion Su 
preme Court, por 
trayed 


on Our 


February cove: 


and felicitously 





described by Pres 
K. Wi 


LIAMS olf the Ca 


j 
cHier sustice einerer lent E. 


nadian Bar Association in 32 A.B. 
\.J. 68-70. Instead, the Court simply 
its old edifice 


moved out of 


some 
tim a workshop, storehous¢ and 
even a stable) and moved into the 
structure built for it, and the law 
yers and their cases came with the 
Court. It was said that the fufrnish- 
ings for the new quarters of the 
Court had been delaved. Well, the 


furnishings which were in place on 
February 5 looked fairly comfortable 
lor a crowded “opening”. It was even 
reported that the tense atmospher« 
with two 


ol Ottawa on February 5, 








Lawyers in the News 


members of the Court (Mr. Justices 
ROBERT TACHEREAU and Roy L. KEL- 
LAND constituting the Royal Com 
mission investigating “‘spy” disclos 
ures, was not regarded as wholly suit- 
able for a ceremonial. Formal open- 
ing exercises will take place. Mean- 
while, President E. K. WILLIAMs of 
the Canadian Bar has worked pro- 
digiously for many months as coun 
sel for the Royal Commission. 


@ It is not at all usual for the head 
of a large law firm to be “in the news” 

because of books 
currently pub- 
lished about him, 
but that is hap 
pening to Major- 
General WILLIAM 
J. Donovan, of 
Buffalo, New 
York, and Wash- 
ington, who was 
head of the Office 
of Strategic Serv- 





WILLIAM J 


DONOVAN 


ices during World War II. 
DONOVAN organized a most extra- 
ordinary staff—much of it was 
“handed” him—and he found in it 
sufficient men of capacity and cour- 
age to do a job, in North Africa, 
Italy, France and the Lowlands, 
Burma, China, even Germany and 
Washington—practically everywhere 
except in General MacArthur’s ter- 
Bankers 
geniuses and nitwits, lawyers and 


ritory. and Communists, 
playboys, foreign-language teachers 
and proteges of politicians, were, as it 
was said, “constantly tripping over 
their cloaks and sticking themselves 
with their daggers.” But DOoNovAN 
“kept his tongue in his cheek” and 
lined up some well-trained officers, 
too; and many of their daring ex- 
ploits “rang the bell” for results. In 
Washington, his adversaries seemed 
to include nobody except the Army, 
the Navy, the FBI, and many of the 
politicians (but not as a rule The 
President). 

Two very readable books have 
begun to tell the story of DONOVAN’s 
work—Cloak and Dagger, by Lieut. 
Colonel Ford 
Alastair MacBain (Random House), 


and Sub Rosa, by Stewart Al- 


Corey and Major 
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sop and Thomas Braden (Reynal 
& Hitchcock). These authors try to 
tell their incidents dramatically and 
they strive for effect. Although both 
books were written from documents, 
they seem to have been planned for 
the The 
of the immense work which this law- 
his assistants organized, 
planned and did is still to be written. 


movies. factual narrative 


yer and 
His own story of what he saw and 


did in many lands may be vivid 
reading if he ever tells it. 
DoNOVAN’s career in World War 
I was colorful and courageous, cul- 
minating as Colonel of the 165th In- 
(the old 69th of New York 


He was wounded in action 


fantry 
fame). 
three times, received the Congres- 
sional Medal of Honor, the D.S.M., 
the D.S.C., the French Legion of 
Honor, and the Croix de Guerre 
with palm and silver star (France) . 

As a lawyer, he has been United 
States Attorney, Assistant Attorney 
Federal 
state investigations, and trial counsel 


General, counsel in and 
for defendants in many cases, espe- 
cially under anti-trust laws. He has 
been active in local and State Bar 
Associations and much interested in 
the work of the American Bar 


Association. 


@ A little more than 40 years ago, 
sports writers and spectators were 
electrified by one 
of the “fighting- 
est” players on 
many a field—the 
200-pound O. 
Max GARDNER, 
football 
of North Carolina 
State. 
just after the out- 


captain 


This was 





©. MAR Gasmean lawry of the old- 
style “mass plays 
in football—like the “guards back” 

but long before the ‘“‘mass plays” by 


’ 


“pressure groups” in politics, not yet 
outlawed. 

Anyhow, as a farm boy from 
Shelby who had served as an infantry 
teamster in the Spanish-American 
War at 16, GARDNER was “State’s”’ 
captain of both baseball and football 
teams. Then he studied law, and in 


1906 went back to Shelby to practic 


law and learn to build political 


organization. 
He served in the State Semate, was 
was de 


1920. He 
came back*the hard way, and was 


Lieutenant-Governor, but 


feated for Governor in 
elected Governor for four years in 
1928. 


one of the State’s successful lawyers 


Meanwhile, he had become 
a two-fisted business man who had 
the confidence of both farmers and 
business men, and a colorful, two 
fisted leader of men. 

By and 
seemed to like law better than pub 


large, GARDNER has 
lic office, although he enjoyed poli 
tical contacts. He built up a good 
practice, mostly in tax matters, in 
Washington, but didn’t forget about 
Shelby, where he had formed and 
taught one of the largest Bible classes 
(Baptist) in Tar Heel State 
Even “F D R” could persuade him to 


the 


take no more than an advisory job 
but President Truman snared him as 
Under Secretary of the Treasury, 
in which capacity this member and 
friend of the American Bar Associa 
tion has many friends in both parties 
in the Capitol. 


@ The crisp parliamentary manner 
and the resounding voice of PAut- 
HENRI SPAAK, Bel- 
gian lawyer, may 
well be as well 
known in Amer- 


ican homes next 
September as that 
of the Permanent 
Chairman of a 


National politica! 





convention. 
SPAAK is the Pres- 


PAUL-HEN®&I SPAAK 


ident of the Gen- 
eral Assembly of the UNO, which is 
to meet in New York on September 
3 if emergency does not call for an 
earlier re-convening. 
Prevalent feeling in 
when the General Assembly ad 
journed was that the election of 
SPAAK was a “ten-strike,” although 
the British had to beat both Russia 
and the United States to put him in 
the 


London 


chair. In the necessarily im 


promptu choices in a new organiza- 
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ion, size and personality play a large 
part; the “little man” has less chance. 
spAAK bulks and looks something 
like CHURCHILL, and has the latter’s 
vilt for making phrases which cap- 
ture the imagination or stir the emo- 
tions. As a presiding officer, he made 

record for fairness and for the 
lispatch of business. 

SPAAK was born in “the house of 
lave.” 
him as an international tennis player 
who tried for even the impossible 
‘zets’—some people say he is still 
playing it that way. He was trained 
in the law and might have kept on, 
to win high standing in a small coun- 
iry which produces great and fearless 
jurists. But SPAAK seemed to have 
more fun, or find more outlet for his 
convictions, in “playing around” in 
the Belgian Socialist Party, under 
which he has held high places in 
His own war ex- 


Many Americans will recall 


the Government. 
periences and those of his family 
were such 
vive a sense of reality to their work 


as try men’s souls and 
lor peace. 

Despite his prestige from election 
to one of the chief posts in the UNO, 
SpPAAK has not found easy sailing, po- 
litically, at home. “Rightist” and 
‘Centerist” elements aided by the 
champions of restoration of the Bel- 
vian King made great headway in the 
first free elections since the Nazis left. 
Chis put in doubt the continuance of 
the Socialist Government. SPAAK was 
isked to form a Cabinet based on a 
coalition of the parties of “the Left” 

Socialist, Communist, etc.—but he 
had to report his inability. At pres- 
ent he is Premier and Foreign Min- 
ister in an all-Socialist Cabinet of his 
formation, with uncertain tenure be- 
cause of its minority support. 

Nevertheless, Americans will lis- 
ten eagerly on their radios for the 
sharp rap of the gzvel in his hands, 
when the General Assembly comes 
to grip with realities in September. 
Actually, a lot of folks think that 
while the Security Council “puts on 
a good show’—perhaps too good— 
the real hope for the peace of the 
world may be ultimately in the As- 
sembly representative of the enlight- 
ened judgment of all the Nations. 





@ The United States is not the only 
country in which busy members of 
the highest court 
are called on by 
the Government 
to do 
outside their ju- 
dicial duties. The 
habit 


‘‘chores”’ 


American 
has grown in Can- 
ada, or vice versa. 
Mr. Justice IvAN 
CLEVELAND RAND 
of the Supreme 
Court was the arbitrator between the 
UAW-CIO and the Ford Motor 
Company of Canada —the nation’s 
largest and longest strike, in the mo- 
tor plant at Windsor, Ont. Mr. Jus- 
tices R. L. KELLAND and ROBERT 
TACHEREAU constitute the Royal 
Commission which has been investi- 
gating the guilt of employees and of- 
ficers of the Canadian Government 


MR. JUSTICE RAND 


who are charged with selling “top- 
drawer” data to Russian agents. 

As arbitrator with the power of 
final decision, Mr. Justice RAND 
struck out in new, perhaps prece- 
dent-making, directions. Denying the 
CIO a “closed” shop, he said that to 
grant it “would deny the individual 
Canadian the right to seek work in- 
dependently . 
group”. He thought it would also 
place the worker’s economic life “at 


of any organized 


the mercy of an uncontrolled and 
here an immature group.” So Ford 
auto workers in Canada can do as 
they please about becoming or re- 
maining members of any labor or- 
ganization; the CIO cannot exclude 
them. But they have to submit to a 
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deduction of $1.00 a month from 
their pay, just the same, for the CIO 
as the majority Union which repre 
sents them. “All employees should 
be required”, he decided, ‘to shoul- 
der their portion of the burden of 
the expense for administering the 
law of their employment, the Union 
contract”. 

Strikes can be called only by a 
majority vote of all employees, in- 
cluding non-members of the ClO. If 
the Union calls an illegal strike or 
fails to disavow one, it loses the dues 
“check-off’, for two to six months. 
Any worker who takes part in an 
illegal strike will be fined $3.00 per 
day, and will lose one year’s seniority 
for each week he stays away from 
work. P. S. The decision ended the 
strike; the strikers went back to work. 
@ Recollections of the years when Jo- 
Marvel, of Delaware, 

leader in 


siah was a 
the 
American Bar As 
sociation, and its 
53rd President in 
1930 until his 
death on October 
11, are brought 
back by the ap- 
pointment of his 
son, JOSIAH MAR 
VEL, JR., as Minis- 
ter to Denmark. 
Born in 1904 and being graduated 
Harvard Law School, 





JOSIAH MARVEL, JR. 


from young 
MARVEL practiced law in Delaware, 
as a member of the firm headed by 
his late father, but became active in 
party politics. He is a former Secre 
tary of State Delaware, 
served as a Captain in the Air Corps. 


for and 








fy all parts of the United States, lawyers are engaged in activities 
which are important to the work of the Courts, the improvement of 
the administration of justice, the service of the Federal, State or local 
governments, the programs of their bar associations, and other publi 
service related to the law. Comparatively few of these are heralded; 
this department will try to tell of some of them. Members of the As 
sociation are invited to send to the JouRNAL the newspaper clippings 
or other dependable material from which items of this nature can 
be checked and developed. Selection and condensation will be neces- 
sary, as our limited space precludes complete coverage. We wish for 
material from all parts of the country. Only items which relate to 
the indicated types of public service by lawyers are desired. 
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Welcome to the Security Council 


\s this issue goes to press, the Security Council of ‘The 
United Nations has begun its momentous sessions, in the 
quarters which have been so hurriedly improvised for it 
on the campus of Hunter College in New York City. 

Its members, their advisers, and their staffs, are most 
welcome in America at this time—not merely in the ac- 
customed spirit of greeting and hospitality to distin- 
guished visitors from many lands, but with an awareness 
that they have re-convened none to soon, and with a deep 
concern that their deliberations shall silence the anxi- 
eties of a troubled world and truly advance the great 
cause of peace. 

These sessions will be the acid test of the will and the 
capacity of the most powerful Nations to work together 
to end aggrandizement and exploitation by any Nation, 
lift what Churchill has visualized as “the iron curtain” 
that since V-E Day and V-] Day has descended and been 
extended across Europe and Asia, and create a climate 
of understanding and cooperation which can lead to the 
liberation of the world from fear of war. 

Until good will, candor and team-work can take the 
place of acrimony and maneuvers in debate, a muddled 
and disheartened world will consist of “garrison states” 
seeking “alliances” for self-protection, and justice, op 
portunity, and freedom for human beings everywhere 
will be long delayed. One reads in vain, in the London 
proceedings, for a clear, strong voice reminding that a 
world of peace must be a world of justice and law, and 
that the Charter envisioned that kind of world and 
that manner of settling disputes. 

The issues in April are not of the form or structure 
of world organization for peace. World law and world 
federation are a noble objective, but the UNO is what 
we have—are all of the Nations willing to make it work? 
\mendments of the Charter are desirable, and will 
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doubtless be considered by the General Assembly in 
September; but does anyone think, in the light of the 
acrid debates, the divisive roll-calls, and the use of the 


“veto power”, in the London sessions, that the world’s 
peace depends now on the forms of international organi. 
zation, or that Russia, the United States, or Great 
Britain, would consent now to changes which would give 
greater powers to majorities in the Council or the 
Assembly? 

No; despite the ending of the war, humanity seems to 
be again on the road to its Golgotha. In welcoming to 
its shores those who have in their hands the world’s 
chance for peace, Americans will hope and pray that 
they may here be endowed with patience, unselfishness, 
clear vision, courage, the purpose to establish the rule 
of law and fair play among all nations, the spirit of 
peace and good will, the guidance of God. 


The Restatement of Law 
and the Courts 


For those lawyers who have feared that American law 
has lost its certitude through impairment of the rule of 
stare decisis and that no synthesis has been put in the 
place of the precedents swept away by “judicial legisla- 
tion”, some reassurance may be had from an examina- 
tion of the facts and figures given late in March by the 
American Law Institute, in what will be‘its final volume 
as to its Restatement of Law. 

The compilation deals with the use made of the 
Restatement by the courts and by the law reviews—the 
extent to which each section of the Restatement has 
been cited as authority. Summaries of the over-all results, 
with comments on their significance, are given elsewhere 
in this issue. 

The Restatement deals with definitive subjects in 
the law—Torts, Contracts, Trusts, Conflict of Laws, 
Agency. The Restatements were prepared with metic- 
ulous care, through a process of submitting the conclu- 
sions and draftsmanship of the most expert to the sea- 
soned judgment of representative groups of judges, 
practitioners, and law teachers. The Restatement was 
meant to be of the law “as is”. 

If courts and law review editors in search of sound, 
clear formulations of the present law of these basic sub- 
jects can disregard the fragmentation and turn often to 
the Restatement as authority containing such formula- 
tions, the loss of certainty in the law may not be inerad- 
icable. The practitioner who sometimes feels that only 
quick-sands are under his feet as he tries to trace his 
way through the vagueness with which familiar prece- 
dents have been discarded by divided courts, may in- 
creasingly find that a chart and compass have been left 
for him, in the Restatement. If courts can cite it and 
law reviews quote it, why not he? 

In any event, the objective analysis is worth reading, 
by any general practitioner who has to give opinions o1 
write briefs. 
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Bases of American and 
International Federalism 


I: often transpires that one or more of the reviews in 
‘Books for Lawyers” has not only a readability and 
significance of its own but also a public importance be- 
cause of its vital bearing on a matter which is uppermost 
in the public mind. 

This is notably true in this issue, because the leading 

review” is of Professor Ranney’s trenchment study, 
which he titled as the “Basis of American Federalism’”’ 
but which would more significantly have been described 
as a comparison of the bases of American and interna- 
tional federalism. Actually our review is not of a book 
at all, but of a most opportune monograph or essay 
in The William and Mary Quarterly. 

Because copies of that magazine of limited circula- 
tion may not be readily accessible to our readers, Walter 
P. Armstrong has written a comprehensive exposition 
of Professor Ranney’s thesis, and has woven into his 
text many short quotations which elucidate the vital 
subject. The “review” thus has its own importance, 
even if it has to be read without reference to the article. 

Professor Ranney has rendered a great service to 
American thinking, and Walter Armstrong has brought 
his message to us, crystal-clear. The parallels and the 
dissimilarities between the slow, hard progress to the 
\merican Union and the troubled course of world or- 
ganization today are strikingly shown. ‘The greater 
difficulties inherent in achieving world organization 
and world law, and the reasons for hope and confidence 
if divisive counsels are disregarded, are explained, in 
a sound, realistic way which should bring good cheer to 
many who have been beset by doubts as to what have 
seemed to be the inadequacies or perils of the inter- 
national organization which we thus far have. 

From his different angle of approach, Professor 
Ranney comes to the same conclusions, essentially, as did 
Reginald H. Smith in his earnest plea in our March 
issue for unified support of the UNO as the first great 
step, the world’s hope for achieving the means of peace. 
Mr. Armstrong’s review should be read, and Mr. Smith’s 
article should be re-read, if possible with Professor 
Ranney’s timely and heartening contribution. 


Needed Action by the Congress 


\ regrettable consequence of the patriotic absorption 
of the time and thought of members of the Congress in 
the grave problems which disturb the Nation in foreign 
affairs and on the home front, is that a good many 
measures of undoubted urgency are not being moved to 
the stage of enactment, even though they are hardly of 
a controversial character. When legislators are called 
m, as now, for ceaseless vigilance as to many things, 
meritorious measures of less moment suffer for the lack 
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of time to write them on the statute books. 

We express again the earnest hope that current pre 
occupations need not delay longer the passage of the 
Hobbs-Wagner bill (H. R. 2181; S. 920), 
salaries of Federal judges to the moderate extent of 
$5,000 a year. 
of this measure have been cogently shown in our col- 
umns (31 A.B.A.]. 630-637) . 
gress should hold back from favorable action on any 


to increase the 
I'he justice and the public importance 
No member of the Con- 


theory that such an increase in judicial salaries might 
be misconstrued as sanction for inflationary trends. 
Ihese salaries have been stationary since 1926. 

We express also the hope that time and opportunity 
may be found also for the adoption, from time to time, 
of non-controversial recommendations of the La Fol- 
lette-Monroney Joint Committee as to means of im- 
proving the functioning of the Congress in the light of 
the vast increase in its responsibilities and volume of 
work. Although the Joint Committee made thirty-seven 
recommendations, on which there was agreement among 
the twelve members, some of the proposals could be put 
in force without serious inroads on the legislators’ time. 
Action may best be taken as the opportunity can be 
created. 

The recommendations for increase in the fact-find- 
ing services and skilled staffs at the disposal of com- 
mittees, for active and continuous supervision of the 
administrative agencies in connection with the financ- 
ing of them, the strengthening of the Congress, fiscal 
control and the curbing of deficit spending through the 
measuring of appropriations against receipts, and the 
just increase of the salaries of Senators and Representa 
tives to $15,000, are salutary steps which should not be 
held back. 


most worthy, but might require time for enactment. 


Many of the other recommendations are 


The Law Reviews and 
the Law Schools 


In the field of legal education, a proposal that “The Law 
Review Should Become the Law School” was made in a 
recent issue of the Virginia Law Review (Vol. 31—No. 4; 
pages 913-919), by Howard C. Westwood, of the District 
of Columbia and New York Bars, who says that “The 
idea has pestered me ever since I was graduated from 
law school twelve years ago.” He adds that his statement 
of it was “written without benefit of research”—indeed, 
‘on a locker box in a military training camp.” 

Mr. Westwood seems deadly serious. He sums up the 
practical advantages and disadvantages of education in a 
law office and in a law school, and maintains that the 
“moot court” system usually gives some training to the 
law students for a single year and then is operated 
mostly for “‘a selected handful” as beneficiaries. His 
solution is to “put the entire student body during the 
second and third years of law school, on a series of law 
reviews . . . operated and written by the students.” In 
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many law reviews, the extent of faculty participation 
is to such a degree that in his opinion it “defeats the 
peculiar educational value of a re view” and is “hardly 
better than term papers.” 

A review which is entirely in the hands of its student 
board seems to him “‘a vitally different institution”. In 
such a board, the seniors train the juniors; all of them 
get a practical experience, akin to that of early years in 
a law office. He recommends establishing a whole flock 
of reviews, in each law school; every graduate would 
come out “a law review man”. 

seyond that he proposes, in bare outline: (1) To 
leave the first year about as it is; (2) To reduce the 
number and hours of classes for the second and third 
years, and to make them mere lecture courses, with 


“specialized” subjects and “froth and frosting” largely 
eliminated; (3) To continue and extend moot court 
ind legal aid work; but chiefly (4) To divide the second 
and third year classes into “review teams”, on a merit 
and competitive basis, each team to get out a review, 
each individual to be eligible to promotion to a “higher” 
review or subject to demotion. The law réview issued by 
the school to its alumni, etc., would be made up from 
the best work of all the teams. 

Mr. Westwood thinks that all this would do away 
with class-room “monotony” and “ineptness”’, give a 
chance for “creative activity with some zest and sparkle”, 
and “put the student through a process having some re- 
semblance to the practice of law’—which he thinks 
today’s classroom process resembles not at all. In any 
event, Mr. Westwood’s article is a tribute to the law 
reviews and the practical usefulness of their products, 
which the JouRNAL has attested by devoting a depart- 
ment to them. 


“What 1s the United States up to Now’ — 
as to the World Court 


Ihe Charter of the United Nations, with the annexed 
Statute of the International Court of Justice, was ratified 
by the Senate of the United States with only two nega 
tive votes last July, and became effective on October 26. 
Thereby the United States became for the first time a 
party to the Statute of the Court. The United Nations 
Participation Act became law with only a few votes in 
opposition in either the Senate or the House. Lately 
the Legal Adviser of the State Department was nomi 
nated and elected a Judge of the Court, toward which 
American lawyers and people have long expressed such 
full-measured adherence and support. 

Yet the United States, along with the Soviet Union, 
has filed no Declaration under Article 36, Paragraph 2, 
of the Statute, accepting as obligatory tpso facto the 
jurisdiction ci the Court in the classes of cases enumer- 
Declarations by about half of 
the United Nations, including Great Britain, France, 


ated in Article 36. 
Canada, Australia, Brazil, Belgium, Netherlands, and 
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Norway, are in force. 

No Resolution or Act to bring about such a Decla 
ration by the United States has been reported by the 
Foreign Relations Committee. None has been intro. 
duced by any member of the majority party in the 
Congress. 

The well-drawn Resolution (S. 196) by Senator 
Morse, of Oregon, has remarkable bi-partisan support 
(32 A.B.A.]. 27-28). Such a Resolution would undoubt- 
edly pass the Senate if reported favorably and brought 
to a vote, but no report has been made. The bill (H. Res. 
291)! by Congressman Christian Herter, of Massachu- 
setts, has large support in the House of Representatives. 
In the absence of a report by the Committee, the bill has 
not been brought to a vote. 

The President of the United States, in a letter re- 
sponding to an inquiry from Raymond Gram Swing on 
February 25, revealed that “the Department of State has 
taken the position that it would favor the passage of 
either” the Morse Resolution or the Herter bill. The 
former contemplates a treaty which would require a 
two-thirds vote in the Senate; the Herter bill would 
accomplish the objective through a majority vote in 
each the Senate and the House. 

The question of procedure, as between the two bills, 
can hardly be important, as compared with the earliest 
practicable attainment of their common objective. The 
vital thing is tuat the procedural difference shall not be 
used to prolong the delay in taking any action at all. In- 
deed, President Truman said that the State Department 
“expressed the opinion” that either of the measures 
“would furnish a satisfactory legal basis for United 
States acceptance of the compulsory jurisdiction of 
the Court.” 

The President does not state when or to whom, or 
under what circumstances, the State Department took 
this position of neutrality between the two bills. He adds 
that “The position of the State Department was taken 


1. The text of the Morse Resolution (S. Res. 196), and the 
names of its many sponsors, are given at 32 A.B.A.J. 27-38. The 
full text of the Herter bill (H. Res. 291) is as follows: 


“JOINT RESOLUTION 


“Authorizing the President, on behalf of the United States, to 
accept and recognize the jurisdiction of the International Court of 
Justice in certain categories of international legal disputes involv- 
ing the United States. 


“Whereas article 1 of the Charter of the United Nations, to 
which the United States is a party, declares the purpose ‘to bring 
about by peaceful means, and in conformity with the principles of 
justice and international law, adjustment or settlement of inter 
national disputes or situations which might lead to a breach of the 
peace’; and 


“Whereas the people of the United States desire to encourage 
the functioning of the United Nations Organization, so far as pos- 
sible, within the framework of justice and international law; and 


“Whereas article 38 of the Statute of the International Court of 
Justice, to which the United States is a party, declares it to be the 
function of that court ‘to decide in accordance with international 
law such disputes as are submitted to it’; and 


‘Whereas the role of the International Court of Justice in the 
international administration of justice will be enhanced by states 
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ith my approval.” So far as known, neither that “posi- 
on” nor that “approval” was communicated to the 
Congress, by the State Department or in any Message. 

President Truman assures Mr. Swing, however, 
that “I am in favor of the principle sought to be estab- 
lished by the two legislative proposals. However, I have 
not had an opportunity to study the language of the two 
proposals or to consider the question of whether action 
should be by treaty, as Senator Morse apparently thinks, 
»r whether it can be accomplished by joint resolution, as 
Congressman Herter believes. When the chairman of 
the Foreign Relations Committee returns to Washing- 
ton, I will discuss with him this question of procedure 
ind ascertain his view as to the best way to accomplish 
the objective we have in mind.” 

Nevertheless, neither bill nor any substitute is called 
a “must”, although there have been many “musts”; 
neither bill has been moved, since February 25, on the 
way to passage. The State Department has taken no 
strong public stand, although its Legal Adviser is now 
a member of the Court, made up largely of men from 
the State Departments and Foreign Ministries of the 
fifteen Nations represented. The United States and 
Russia hold aloof from binding themselves to accept 
the jurisdiction of the Court, while heated disputes rage 
in the Security Council on issues which appear to in- 
volve the interpretation and observance of treaties, 
solemn written agreements, and the like. 

If President Truman and his advisers are in earnest 
in seeking to bring about American acceptance of the 
jurisdiction of the Court, they should learn from what 
took place in 1935. President Roosevelt declared in 
Court, but 
his one-page message to the Senate on January 16, 1935, 
(S. Doc. No. 11; 74th Cong., Ist Sess.) lacked the vigor 
and forthrightness of his ringing declarations on other 


favor of American adherence to the 


“oO 


subjects. The Resolution received 52 votes in its favor 


conferring on it jurisdiction in advance; and 


“Whereas article 36 of the Statute of the International Court 
of Justice provides that states ‘may at any time declare that they 
recognize as compulsory ipso facto and without special agreement, 
in relation to any other State accepting the same obligation, the 
jurisdiction of the Court’ in defined categories of legal disputes; 
and 


“Whereas such declarations have been made by a number of 
states and are now in force, conferring on the International Court 
of Justice compulsory jurisdiction over legal disputes; and 


“Whereas the people of the United States desire the largest 
possible extension of such jurisdiction in the interest of justice 
according to international law: Therefore be it 


“Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled, That (a) it is 
the policy of the United States to adjust its international disputes 
by pacific means and in conformity with the principles of justice 
and international law. Accordingly, the President of the United 
States is authorized and requested to deposit with the Secretary- 
General of the United Nations a declaration under paragraph 2 of 
article 36 of the Statute of the International Court of Justice 
recognizing as compulsory ipso facto and without special agree- 
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ind 36 against (Cong. Record, Vol. 79, pages 893— 
just seven votes short of the necessary two-thirds, which 
would have meant so much to the prestige and authority 
of the Court and so to the peace of the world. Desultory 
support cannot establish the rule of law among Nations. 

Senator Vandenberg’s laconic question (quoted at 
the head of this editorial) may well be adapted, to ask 
the intentions of our Government as to the World Court 
and as to what reasons there may be for less than whole- 
hearted pleas for early action by the United States, 
irrespective of Russia’s non-acceptance of the jurisdic- 
tion of the Court in which it is ably represented. State- 
ments are sometimes made, such as that of Henry S. 
Fraser in his dissenting report to the New York State 
Bar Association, to the effect that Russia “refused at 
San Francisco to subscribe to the compulsory feature.” 
That was hardly the situation. Russia and the United 
States were in a minority in refusing to make the jurisdic- 
tion of the Court over justiciable controversies tpso 
facto compulsory, without Declarations. They were 
unwilling to put in the Statute even the compromise 
offered by the Canadian and American Bar Associations 
(31 A.B.A.J. 225, 245), for universality of compulsory 
jurisdiction subject to the right of any Nation to file, 
waive or withdraw reservations. But neither the United 
States nor Russia objected to Article 36, Paragraph 2 
or announced any intention to withhold the filing of a 
Declaration thereunder. 

It is most earnestly to be hoped that President 
Truman’s avowal, together with his report of the atti- 
tude of the State Department, will lead to early and 
favorable action, under either the Morse or the Herter 
measures or a Committee bill to remove any doubt as 
to the intentions of the United States to align itself with 
those who give full support to the Court and who have 
bound themselves in advance to submit to the Court’s 


jurisdiction their own justiciable controversies. 


ment, in relation to any other state accepting the same obligation, 
the jurisdiction of the International Court of Justice in all legal 
disputes hereafter arising concerning 


“(1) the interpretation of a treaty; 

“(2) any question of international law; 

“(3) the existence of any fact which, if established, would 
constitute a breach of an international obligation; 

“(4) the nature or extent of the reparation to be made 
for the breach of an international obligation. 


“(b) Subsection (a) shall not authorize the President to de 
posit a declaration which does not exclude from its application- 


“(1) disputes the solution of which the parties shall 
entrust to other tribunals by virtue of agreements already in 
existence Or which may be concluded in the future (article 
95 of the Charter) ; and 

“(2) disputes with regard to matters which are essentially 
within the domestic jurisdiction of the United States (article 2 
paragraph 7, of the Charter) ; 


or to deposit a declaration which does not provide that it is to 
remain in force for a period of five years and thereafter until the 
expiration of six months after notice may be given to terminate 
the declaration.” 
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Review of Recent S. upreme Court Decisions 


Criminal Law—Martial Law—Mili- 
tary Tribunals — Hawaiian Organic 
Act 


Duncan v. Kahanamoku and White 
v. Steer, 90 L. ed. Adv. Ops. 469; 66 
Sup. Ct. Rep. 606; 14 U. S. Law 
Week 4205 (Nos. 14 and 15, argued 
December 7, 
25, 1946). 
Mr. Justice BLack delivered the 
opinion of the Court. He states that 


1945, decided February 


the question here involved is whether 
the military tribunal in Hawaii had 
power to try two civilian defendants. 

It appears from the statement of 
facts in the opinion that immediately 
after the surprise attack on Pearl 
Harbor, December 7, 1941, the Gov- 
ernor of Hawaii placed that territory 
under martial law and suspended 
the writ of habeas corpus. This ac- 
tion was approved by the President 
December 9, 1941. Thereupon the 
commanding general of the Ha- 
waiian department proclaimed him- 
self military governor and instituted 
military tribunals to take the place 
of the civil and criminal courts. 

\ Honolulu stockbroker, Harry 
Ek. White, was arrested for embez- 
zling stock belonging to another Ci- 
vilian contrary to the law of Hawaii. 
\t the time of his arrest, August 20, 
1942, the civil courts were permitted 
“as agents of the military governor” 
to dispose of some non-jury civil bus- 
iness, and they were forbidden to 
summon jurors or exercise criminal 
jurisdiction. Two days later White 
was brought before a military “Pro- 


vost Court’. He was informed orally 


Assisted by James L. Homire; Tax cases 
by Committee of Publications, Section of 
laxation, Mark H. Johnson, Chairman; 
labor cases by E. J. Dimock, member of the 
Board of Editors. 
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by the court of the charge. He ob 
jected to the jurisdiction of the 
court, demanded trial by jury and 
asked for additional time to prepare 
the case. All these requests were over- 
ruled, and he was tried, convicted 
and sentenced. 

Lloyd C. Duncan, a civilian ship- 
fitter employed at the Pearl Harbor 
Navy Yard, was arrested by the mili- 
tary authorities February 24, 1944, 
for engaging in a brawl with two 
armed Marine sentries at the yard. 
Duncan was charged with breach of 
a military order prohibiting assault 
on military or naval personnel with 
intent to resist or hinder them in the 
discharge of their duty. At this time 
courts had been authorized to exer- 
cise their normal functions except 
that only military tribunals were to 
try “Criminal prosecutions for vio- 
lations of military orders’. Although 
assault was a crime under.the gen 
eral laws of Hawaii, Duncan was 
tried, convicted and sentenced by 
military tribunal rather than by the 
territorial court. 

Both of the accused petitioned 
the District Court for Hawaii for 
writs of habeas corpus, on statutory 
and constitutional grounds. 

The District Court held that the 
courts had always been able to func- 
tion, except for the military orders 
closing them, that there was no ne- 
cessity for trial of the accused by 
military rather than regular courts, 
that the trials were therefore void, 
and that the accused were entitled to 
be discharged. 

The Circuit Court of Appeals, 
Ninth Circuit, reversed, holding that 
the military orders were valid under 
the Hawaiian Organic Act, relying 
upon that portion of § 67 which au- 


by Edgar Bronson Tolman* 


thorizes the Governor, with the ap- 
proval of the President, to proclaim 
“martial law’ whenever the public 
safety requires it. It held that the 
term “martial law’ as used in the 
Act denotes a “total military govern- 
ment” completely displacing or sub- 
ordinating the regular courts; that 
the decision of the Executive as to 
what the public safety requires must 
be sustained if based on reasonable 
grounds and that reasonable grounds 
did exist here. 

In the Supreme Court the Gov- 
ernment urged the argument of the 
Circuit Court. The accused contend- 
ed that the term “martial law” in 
the Organic Act did not authorize 
trial and punishment of civilians, 
such as they, by military courts and 
that if it did that Act would be 
unconstitutional. 

In picturing the situation Mr. 
Justice BLACK points out that at the 
time the offenses were committed, 
the danger was not such as to require 
the evacuation of civilians from the 
area or from any buildings necessary 
to carry on the business of the courts; 
that the situation did not involve 
the power of the military over its 
own forces, enemy belligerents, pris- 
oners of war or violators of the laws 
of war; and that certain other situa- 
tions involving military power are 
not here relevant. 

Mr. Justice BLAcK then says: “In 
interpreting the Act we must first 
look to its language. . . If a power 
thus to obliterate the judicial sys- 
tem of Hawaii can be found at all in 
the Organic Act, it must be inferred 
from § 67's provision for placing the 
Territory under ‘martial law.’ But 
the term ‘martial law’ carries no 
precise meaning. The Constitution 
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does not refer to ‘martial law’ at all 
and no Act of Congress has defined 
the term. ... The language of § 67 
thus fails to define adequately the 
scope of the power given to the mill- 
tary and to show whether the Or- 
ganic Act provides that courts of 
law be 


supplanted by military 


tribunals.” 

Mr. Justice BLACK next proceeds 
to examine the legislative history of 
the Organic Act, as an aid to its in- 
terpretation. ‘The Government had 
argued that the language of § 67 of 
the Organic Act which prescribes 
the prerequisites of martial law is 
identical with a part of the original 
Constitution of Hawaii, that this 
language had been interpreted by 
the Supreme Court of Hawaii, be- 
fore the passage of the Organic Act, 
as authorizing the Hawaiian Presi- 
dent to permit military tribunals to 
try civilians for crimes whenever the 
public safety required it; and that 
when Congress passed the Organic 
Act, it re-enacted the same language 
and with it, the Hawaiian Supreme 
Court’s interpretation of that lan 
guage. Mr. Justice BLACK rejects the 
argument on two grounds: First, he 
distinguishes the earlier Hawaiian 
decision, and second he points out 
that Congress did not intend to 
adopt the broad interpretation of 
the earlier case because of the plain 
declaration “in the Organic Act that 
the Constitution of the United States 
should have the same force and et 
fect within the territory, as elsewhere 
in the United States’. 

The opinion then turns to an ex 
amination of other sources to inter- 
pret the term “martial law” as used 
in the Organic Act, since neither the 
Act itself nor its legislative history 
Mr. Justice 
BLACK points out that the principles 


affords adequate help. 


and practices developed during the 
growth of our political institutions 
are not persuasive, “that Congress 
intended that loyal civilians in loyal 
territory should have their daily con 
duct governed by military orders 
substituted for criminal laws and 
that such civilians should be tried 
and punished by military tribunals” 
Che opinion cites many historic in 





stances where the imposition of ag- 
gressive military power has been the 
object of popular protest, and where 
the protection of the courts from 
military power has been given special 
consideration. From all this he con- 
cludes that Congress could not have 
intended in enacting the Hawaiian 
Organic Act to give the term a broad 
er meaning than that in which the 
people had always believed and that 
“The phrase ‘martial law’ as em- 
ployed in that Act, while in- 
tended to authorize the military to 
act vigorously for the maintenance of 
an orderly civil government and for 
the defense of the island against 
actual or threatened rebellion or in 
vasion, was not intended to authorize 
the supplanting of courts by military 
tribunals”. Thus the opinion con 
cludes that the punishment of White 
and Duncan was without congres 
sional authorization and that they 
are both entitled to be released from 


custody. 


The Cuter Justice concurred in 
the result. His departure from the 
reasoning of the majority opinion 
appears from the second sentence of 
his opinion: “I do not think that 
‘martial law’ as used in § 67 of the 
Hawaiian Organic Act, is devoid of 
meaning’. He continues: “. . . mar 
tial law is the exercise of the power 
which resides in the executive branch 
of the government to preserve ordet 
and insure the public safety in times 
of emergency, when other branches 
of the government are unable to 
function, or their functioning would 
itself threaten the public safety.” 
\gain he says: “The exercise of the 
power may not extend beyond what 
is required by the exigency which 
calls it forth. . . Any doubts that 
might be entertained that such is the 
true limit of martial law in this case 
are put at rest by § 67 of the Ha- 
walian Organic Act, which, ‘in case 
of rebellion or invasion, or immi 
nent danger thereof’, authorizes mat 
tial law only ‘when the public safety 
requires it.”” The CHier JUSTICE says 
that while the Executive has broad 
discretion as determining what is 
necessary to meet the emergency, his 


action is subject to judicial review. 
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He states the conclusion: “I find 
nothing in the entire record which 
would fairly suggest that the civil 
courts were unable to function with 
their usual efficiency at the times 
these petitioners were tried, or that 
their trial by jury in a civil court 
would have endangered good ordei 
or the public safety.” 

Mr. Justice Murpny filed a sepa 
rate opinion in which he states that 
he joins in the opinion of the Court 
that the trials here under considera- 
tion were not justified by the Or 
ganic Act. His separate opinion ts 
devoted to an exposition of his view 
that the trials were forbidden by the 
Bill of Rights. He reviews the his 
tory of ancient tyrannies from the 
days of the Tudors and traces the 
long conflict against the supremacy 
of military power over civil govern 
ment. Coming to the period of our 
Civil War, he cites Ex parte Milligan 
as authority for the rule that “mili 
tary lacks any constitutional powe1 
in war or in peace to substitute its 
tribunals for civil courts that are 
open and operating in the proper 
and unobstructed exercise of thei 
jurisdiction.” 

He examines in sequence a num 
ber of reasons advanced by the Gov 
ernment in support of the action of 
the Milligan authorities and rejects 
them all 


stating that the “open 


court” rule should be rigidly ad 
hered to. 


Mr. Justice 
dissenting opinion in which Mr. Jus- 


BuRTON delivered a 


tice FRANKFURTER concurred. At the 
outset the dissenting justices declare 
their adherence to the Bill of Rights, 
their recognition of the importance 
of the civil courts in protecting those 
rights, their preference for civil over 
military control of civilian life and 
their agreement that in war the Con 
stitution contemplates preservation 
of individual rights under a plan of 
procedure fitted to the needs of a re 
public at war. Attention is called. 
however, to the express Constitu 
tional provision for waging war. It 
is said: “It is with the Constitutional 
instruments for the successful con 
duct of war, that I am concerned.” 
Reasserting the necessity of presery 


217 


fpril, 1946 © Vol. 32 


















































~ a EE ee 


Review of Recent Supreme Court Decisions 


ing the independence of the various 
departments of government and the 
need to preserve their freedom of 
action in their respective spheres, 
the opinion continues, “It is in the 
application of these views to the 
cases before us that I am obliged to 
dissent from the majority of this 
Court and to sound a note of warn- 
ing against the dangers of overexpan- 
sion of judicial control into the fields 
allotted by the Constitution to agen- 
cies of legislative and executive 
action.” 

After pointing out the critical 
situation in the Hawaiian theater of 
war immediately after the Japanese 
attack on December 7, 1941, it is ob- 
served that while in such circum- 
stances the Constitution is not set 
aside nevertheless it authorizes the 
Executive to exercise a broad discre 
tion in order to meet the emergency 
and it is said, “It seems clear that at 
least on an active battlefield the ex 
ecutive discretion to determine policy 
is there intended by the Constitution 
to be supreme. The question then 
arises: What is a battlefield and how 
long does it remain one after the 
first barrage?” Thereupon the situa- 
tion is examined and it is declared 
that at the time of the declaration of 
martial law, Hawaii was a battle- 
field and the executive action was 
constitutionally exercised and au- 
thorized by the Hawaiian Or- 
ganic Act. 

In considering how long the ex- 
ecutive powers may be exercised as if 
under battlefield conditions, Mr. Jus 
tice BURTON gives a graphic portrayal 
of the situation which confronted 
the military authorities and reviews 
the steps taken by them to relax mili- 
tary control. The facts in regard to 
each of the defendants are reviewed 
and Mr. Justice BurTON | states his 
view that, he is unable to hold as 
a matter of law that in either of the 
cases the military authorities ex- 
ceeded the limits of their discretion. 

Mr. Justice Jackson did not 
participate. 

The cases were argued by Mr. 
Osmond K. Fraenkel for White; by 
Mr. J. Garner Anthony for Duncan; 
by Mr. C. Nils Tavares for the ‘Terri- 
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tory of Hawaii as amicus curiae by 
special leave of Court; by Mr. Ed 
ward J. Ennis for the respondents. 


Criminal Law— Robbery 


Canizio v. People of the State of New 
York, 90 L. ed. Adv. Ops. 393; 66 Sup. 
Ct. Rep. 452; 14 U.S. Law Week 4134 
(No. 152, argued January 10, decided 
February 4, 1946). 

An inmate of the state peniten- 
tiary of New York who pleaded guilty 
to robbery in 1931 applied by motion 
as in an application for a writ of 
error, coram nobis, to be released 
from imprisonment. It was averred 
that he had never been advised of 
his rights to be represented by coun- 
sel nor had counsel represented him 
on the prosecution. 

rhe District Attorney admitted 
that the record did not show that he 
had been informed of his rights and 
that he had not been represented by 
his counsel until the time of sentenc- 
ing but that on the final proceedings 
three days later he had been actively 
defended by counsel. Mr. Justice 
BLACK delivered the opinion of the 
Court holding that the evidence sus- 
tained the allegations of the District 
Attorney and that as the District 
Attorney’s statement had not been 
contested, the defendant’s legal rights 
had not been impaired. His motion 
was denied and conviction affirmed. 

Mr. Justice JACKSON did not par- 
ticipate in the hearing or decision 
of the case. 

Mr. Justice Murpny filed a dis- 
senting opinion. He emphasized the 
importance of the right of repre- 
sentation by counsel and was unable 
to concur in the majority view that 
representation by counsel at the final 
stage of the trial was a substantial 
compliance with the rights of the ac- 
cused. On this point he says: “To 
sustain his conviction therefore fails 
to give petitioner the high degree of 
protection which his constitutional 
right to counsel deserves.” 

Mr. Justice RUTLEDGE concurred 
in Mr. Justice Murpny’s dissent. He 
emphasized his own additional point 
for reversal that under the law of 
New York “a withdrawn plea of 
guilty is admissible in evidence 


against the accused at his later trial.” 

The case was argued by Mr. 
Maurice Edelbaum for Canizio and 
by Mr. William I. Siegel for People 
of the State of New York. 


Due Process of Law—Evidence Ob- 
tained Through Coercion May Not Be 
Used Against Person Charged with 
Crime 


Ashcraft and Ware v. Tennessee, 
90 L. ed. Adv. Ops. 576; 66 Sup. Ct 
Rep. 544; 14 U. S. Law Week 4199; 
(No. 381, argued February 6 and 7 
decided February 25, 1946). 

In this case Ware was convicted 
of the murder of Ashcraft’s wife, and 
Ashcraft was convicted as an acces- 
sory before the fact. Ashcraft’s con- 
viction was reversed and Ware’s was 
vacated by the Supreme Court in a 
prior decision. Ashcraft v. Tennes- 
see, $22 U. S. 143. The ground for 
those actions was chiefly that the 
convictions, in a joint trial of both 
the accused persons, were obtained 
by the use of evidence procured by 
coercion, and that the convictions so 
obtained violated the due process 
clause of the Fourteenth Amend- 
ment. On the remand, the defend- 
ants were again tried jointly, and the 
same evidence was again used, with 
the exception of an alleged written 
confession of Ashcraft, which he had 
not signed, and which he himself had 
not written. Convictions again fol- 
lowed, and the Supreme Court of 
Tennessee affirmed. On certiorari, 
the Supreme Court again reversed. 
Mr. Justice Brack delivered the 
opinion of the Court. 

The opinion makes it clear that 
the prior convictions were reversed 
not alone because the alleged confes- 
sion was erroneously admitted in 
evidence, but because all the evi- 
dence, including an alleged state- 
ment by Ashcraft that for ten days 
after the murder he had concealed 
his knowledge that Ware had com- 
mitted the crime, obtained by coer- 
cion was subject to the same infirm- 
ity, and cannot support a conviction. 

As in the first case, the convic- 
tion of Ashcraft is reversed and the 
judgment against Ware is vacated, 
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and both causes are remanded for 
further proceedings. The state re 
quested that Ware’s conviction be 
vacated, if Ashcraft’s 
should be reversed. 


conviction 


Mr. Justice FRANKFURTER joined 
in the opinion on the basis of the 
decision in Ashcraft v. Tennessee, 
322 U. S. 143. 

Mr. Justice JACKSON did not par- 
\icipate in this decision. 

The case was argued by Mr. 
james F. Bickers and Mr. Grover N. 
McCormick for Ashcraft and by Mr. 
Nat Tipton for Tennessee. 


Emergency Price Control Act — The 
Enabling Act for the Admiission of the 
State of Washington to the Union— 
Supremacy of The Federal Statute as 
a War Measure 


Case v. Bowles, 90 L. ed. Adv. Ops. 
198; 66 Sup. Ct. Rep. 438; 14 U. S. 
Law Week 4137 (No. 261, argued 
January 10, February 4, 
1946). 


decided 


The Congressional Enabling Act 
providing for the State of Washing- 
ton’s admission to the Union granted 
certain lands to that State for the 
support of common schools. Section 
11 of the Enabling Act provided that 
these lands should be disposed of 
only at public sale, and at a price not 
less than ten dollars per acre. The 
State Constitution provides that these 
lands shall not be sold except at 
public auction to the highest bidder 
at a price which may not be below 
both the full market value found 
after appraisal, and the price pre- 
scribed in the grant. 

Pursuant to the Federal Act and 
the State Constitution the State Com- 
missioner of Public Lands sold part 
of the timber on those lands at pub- 
lic auction. The price bid and ac- 
cepted at the sale was far above the 
price fixed by the Office of Price Ad- 
ministration. In an action brought in 
the State District Court an adjudica- 
tion was sought as to the legality of 
that sale. The successful and the un- 
successful bidder were parties to the 
action. Subsequent proceedings re- 
sulted in the holding by the Supreme 
Court of the State of Washington 


that the Emergency Price Control 
Act did not bar the sale of school 
land timber at prices above the ceil 
ing. Thereafter the Federal Price Ad 
ministrator brought an action in the 
Federal District Court to enjoin the 
State Commissioner of Public Lands 
from completing the transaction at 
prices above the ceiling. That court 
held that the act did not apply to 
those sales. The Circuit Court of Ap 
peals reversed. Certiorari was granted 
because of conflict of that decision 
with a decision of the Circuit Court 
of Appeals, 9th Circuit. 

The Supreme Court affirmed. 

Mr. Justice BLAck delivered the 
opinion of the Court. After disposing 
of certain purely technical questions 
of procedure, the opinion declared 
it ‘too plain, to call for extended dis- 
cussion”, that the Emergency Price 
Control Act applied to the states and 
their instrumentalities. 

The opinion recognizes the wis 
dom of the provisions regulating the 
sale of public lands by the states, the 
difficulty of the question presented 
in this conflict of authority, but holds 
that the sale of school-land timber 
could be “just as disturbing to the 
National inflation-control program” 


] 


as the sale of timber on any other 


land. 

The opinion then turns to the 
constitutional question involved. It 
had been contended that the Federal 
Constitution implies “that the two 
governments, national and state, are 
each to exercise its powers so as not 
to interfere with the free and full ex- 
ercise of the powers of the other.” 
The answer to those contentions is as 
stated in the closing words of the 
opinion as follows: “Article VI pro 
‘The Constitution 
Laws of the United States . . 


vides and the 
. made 
in Pursuance thereof... shall be the 
supreme Law of the Land...’”’ 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
this case. 

Mr. Justice Doucias would ri 


he reasons 


verse the judgment for t 
set forth in his dissenting opinion in 
Hulbert v. Twin Falls County, No 


238, decided. 
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Hulbert v. Twin Falls County, 
Idaho (No. 238, decided February 4, 
1946) is a companion case involving 
almost identical questions. 

In that case there had been a sale 
of a farm tractor at a price above 
the OPA ceiling. Because the OPA 
office informed the purchaser that 
the sale was above the ceiling price 
the purchaser refused to pay the full 
amount. He tendered the ceiling 
price and the County refused to ac- 
cept it. The County then sued the 
purchaser in the State District Court 
He de- 


fended on the ground of the illegality 


for the full purchase price. 


of a price beyond the ceiling price 
and his tender of and willingness to 
decisions of the 
court should establish. The Price Ad 
ministrator intervened in the action. 

The held 


the sale subject to the Emergency 


pay whenever the 


Idaho District Court 
Control Act. The Supreme Court of 
Idaho reversed. Certiorari was grant- 
ed because the Supreme Court’s de- 
that of the 
Circuit Court for the 9th Circuit in 


cision conflicted with 
Case v. Bowles, Supra. It was held on 
the authority of that case that the 
Emergency Price Control Act makes 
sales by states and other subdivisions 
subject to that Act. The decision of 
the Supreme Court of Idaho was 
reversed. 

Mr. Justice JACKSON took no part 
in the consideration of this case. 

Mr. Justice Douctas filed a dis 
senting opinion. He expressed his ap- 
proval of the reasoning of Mr. Jus- 
tice Givens of the Idaho Supreme 
Court and voices his own doubts. He 
closes his dissent as follows: “Only 
in the event that the language of the 
Act was explicit would I assume that 
Congress intended even in days of 
war to interfere with the traditional 
sovereignty of the States to the extent 
indicated.” 

No. 261 was argued by Mr. R. A. 
Meen for Otto A. Case, by Mr. Abra 
Glasser and Mr. 
Stern for Bowles; No. 238 was ar- 
gued by Mr. Robert L. 
Hulbert and Bowles, and submitted 
by Mr. Everett M 
Falls 


ham Robert L.’ 


Stern for 


Sweeley for Twin 
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Bankruptcy Estate — Subordination 
of Claims—Surety’s Claim Against 
Bankruptcy Subordinate to Members 
of Class for Whose Benefit Surety 
Bond Was Filed 
{merican Surety Co. of New York 
Vv. Sam psell, 90 L. ed. Adv. Ops. 550: 
66 Sup. Ct. Rep. 571; 14 U. S. Law 
Week 4198; (No. 142, argued Janu- 
1946) . 


con- 


arv 28, decided February 25, 
The 


troversy over their respective priority 


creditors here are in 
of payment of their claims out of the 
bankrupt’s estate. The surety com- 


filed 


ment ol 


pany bond as surety for pay 


claim of materialmen and 
laborers against the bankruptcy, and 
paid certain laborers’ and material- 
claims. It seeks to 


the 


men’s recovel 


from estate on account of the 
claims so paid on the theory of sub- 
rogation, and on the bankrupt’s cov- 
enants of indemnity. And it asserts 
that its claim is pari passu with the 
claims of materialmen and laborers 
who had failed to give notice of their 
claims, and hence could not recover 
But 


assert that their claims have priority 


on the bond. these claimants 


over the surety company, and that 


the latter’s claim should be made 
The 
subordinated the surety company’s 
the 


materialmen 


subordinate to theirs. referee 


claim, and under his ruling 


unpaid laborers and 
receive divi- 
the 


surety company, in addition to their 


would be entitled to 


dends otherwise payable to 
own pro rata dividends, until their 
claims were paid in full, or until the 
surety company’s dividends became 
exhausted. The District Court and 
the Circuit Court of Appeals sus- 
the On 


the Supreme Court affirmed. 


certiorari 
Mr. 
Justice BLAck delivered the opinion 


tained referee. 


of the Court. . 

The surety company asserted that 
the claims of materialmen and lab- 
orers who had failed to file notice as 
required by state law, in order to 
establish their rights, were not en- 
titled to have the surety’s claim 
This con- 
tention the Court rejects, calling 
that federal 
law, not state law, governs the distrib 


The 


subordinated to theirs. 


attention to the rule 


ution of a bankrupt’s assets. 
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rule applicable here is set forth in 
Co. v. Westing- 
house Electric Manufacturing Co., 
296 U.S. 133, where the Court stated 
that 
until payments in full are made to 


American Surety 


“a surety’s claim is postponed 


all ‘claimants who are members of 
the class of creditors covered by the 
bond’.” 
Mr. Justice JACKSON did not par- 
ticipate. 
The 
Homer 


Mr. 
Cummings for the Surety 


case was argued by 
Company and by Mr. Martin Gendel 
for Sampsell. 


Social Security Act—‘‘Wages'’—Sta- 
tus of “Back Pay’’ Awarded Wrong- 
fully Discharged Employee 

Social Security Board v. Nierotko, 90 
L.. ed. Adv. Ops. 594; 66 Sup. Ct. Rep. 
637; 14 U. S. Law Week 4192. (No. 
$18, argued December 12, 1945, de 
cided February 25, 1946.) 

Respondent, an employee who 
had been found by the National La- 
bor Relations Board to have been 
wrongfully discharged and conse- 
quently had been awarded “back 
pay” in connection with reinstate- 
ment, was denied credit therefor in 
his account by petitioner, the Social 
Security Board. ‘The District Court 
upheld the Board, but the Sixth Cir- 
cuit Court of Appeals reversed and 
held that the back pay constituted 
“wages” within the Social Security 
Act. The United States Supreme 
Court afhrmed. 

Mr. Justice Reep delivered the 
opinion of the Court. He quotes sec- 
tions 210 (a) and (b) of the Social 
Security Act, defining respectively 
“wages” and “employment”, and at 
the outset states the conclusion of 
the Court thus: “an individual, who 
is an employee under the Labor Act 
and who receives ‘back pay’ for a 
period of time during which he was 
wrongfully separated from his job, is 
entitled to have that award of back 
pay treated as wages under the Social 
Security Act definitions which define 
wages as ‘remuneration for employ- 
ment’ and employment as ‘any serv- 
ice... performed ... by an employee 
for his employer.’”’ He holds that 
“back pay” is “remuneration” and 


” 


‘*service’ as used by Congresss in 
this definitive phrase means not only 
work actually done but the entire 
employer-employee relationship for 
which compensation is paid to the 
employee by the employer.” He re 
jects the argument that administra 
tive construction is controlling, say 
ing, “An agency may not finally de. 
cide the limits of its statutory power. 
Phat is a judicial function. . . . There 
may be borderline payments to em 
ployees on which courts would fol- 
low administrative determination as 
to whether such payments were ot 
were not wages under the act. We 
conclude, however, that the Board’s 
interpretation of this statute to ex: 
clude back pay goes” beyond the 
boundaries of administrative routine 
and the statutory limits.” 

The Justice notices the petition. 
er’s argument that the fact that “back 
calendar 


pay” must be allocated to 
quarters” tends to show that “back 


pay” cannot be wages because “the 
Amendments of 1939 use ‘quarters’ 
as the basis for eligibility as well as 
the measure of benefits and require 
‘wages’ to be ‘paid’ in certain ‘quar- 
ters’”’. He answers that “back pay” 
should be “allocated to the periods 
when the regular wages were not 
paid as usual.” 

Mr. Justice FRANKFURTER, in a 
short concurring opinion, states his 
that 
cerned is “wages” and that the Board 


view the compensation §con- 
is not given “judicially unreviewable 
authority to exclude from wages what 
as a matter of law are wages.” 

Mr. did 
participate. 

The case was argued by Mr. Paul 
\. Sweeney for Social Security Board 
Mr. 


Justice JACKSON not 


and by Ernest Goodman for 


Nierotko. 


Fair Labor Standards Act — Exemp- 
tions—Service Establishments—Mo- 
tor Carriers 
Boutell v. Walling, 90 L. ed. Adv. 
Ops. 520; 66 Sup. Ct. Rep. 631; 14 
U. S. Law Week 4173. (No. 73, ar- 
gued October 9, 1945, decided Feb- 
ruary 25, 1946.) 

Respondent, Administrator of the 
Hour United 


Wage and Division, 
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States Department of Labor, ob 
tained in the District Court a judg- 
ment enjoining petitioners, partners 
in an automobile servicing firm, from 
violating the maximum hours pro- 
visions of the Fair Labor Standards 
\ct of 1938. The Sixth Circuit Court 
of Appeals afirmed (148 F. 2d 329) 
and was in turn affirmed by the Su- 
preme Court. 

The servicing firm, “F. J. Boutell 
Service Company”, was engaged ex- 
clusively in rendering maintenance 
service to a corporation, “F. J. Bou- 
tell Drive-Away Company”, engaged 
in transportation in interstate com- 
merce, the sole stockholders in which 
were the partners in the service firm. 

Mr. Justice BurTON delivered the 
opinion of the Court. He states that 
two questions are presented. 

The first question was whether 
the employees of the service firm were 
‘‘engaged in any retail or service es- 
tablishment the greater part of whose 
selling or servicing is in intrastate 
commerce’ within the meaning of 
the exemption clause, § 13 (a) (2)”. 
Che Justice answers this claim of 
exemption of the employees as fol- 
lows: “The Drive-Away Company 
does not use their services for its own 
purposes as an ultimate consumer, 
beyond the end of the flow of goods 
in interstate commerce. Accordingly, 
the employees of the Service Com- 
pany are not engaged in a retail or 
within the 
meaning of § 13 (a) (2) as inter- 
preted in Roland Electrical Co. v. 
Walling, No. 45, decided Jan. 28, 
1946, and Martino v. Michigan Win 


service establishment 


dow Cleaning Co., No. 21, decided 
Feb. 4, 1946. Furthermore, substan- 
tially all of the servicing done by the 
Service Company is thus done in 
interstate commerce, whereas § 13 (a) 
(2) requires the greater part of it to 
be done in intrastate commerce if 
the employees rendering it are to be 
exempted under that provision.” 
The second question was whether 
the employees came within the “ex- 
13(b) (1), which 


exempts from § 7 of the Act ‘any 


emption clause, § 


employee with respect to whom the 
Interstate Commerce Commission has 
power to establish qualifications and 


maximum hours ot service pursuant 
to the provisions of Section 204 of 
Act, 1935.’ ”’ Mr. 


Justice BuRTON answers the question 


the Motor Carrie 


thus: “Whatever may be the precise 
scope of the Commission's ‘power to 
establish’ hours of service, we hold 
that the Commission does not have 
that power over the men here con 
cerned because the Commission's 
jurisdiction is limited to employees 
of ‘carriers’ and the record here 
shows that the men in question are 
employees of the Service Company, 
which is not a carrier, rather than of 
the Drive-Away Company, which is 
a carrier. This is true although the 
work these employees do is all sup- 
plied to the Drive-Away Compaiy 
through the Service Company.” He 
adds that the case is decided “upon 
the basis that the parties have stipu 
lated and the trial court has found 
that these employees are employees 
of the partnership, the Service Com 
pany, which is the relationship estab 
lished for them by the petitioners as 
their employees.” 

The Justice further points out 
that it appears on the face of the Mo 
tor Carrier Act that it refers only to 
the regulation of “carriers” and that 
the Interstate Commerce Commis 
sion and the Wage and Hour Admin 
whose 


istrator, interpretations ar 


entitled to great weight, have so 


construed it. 

Mr. Justice DoucLas rendered a 
dissenting opinion in which Mr. Jus 
Mr. 
RUTLEDGE joined. Mr. Justice Douc 


tice FRANKFURTER and Justice 
LAS says: “This affiliated garage is not 
like an independent commercial ga 
rage. It is still a part of the carrier's 
business—no more separate or distinct 
than any other department. The same 
people own it, operate it, and manage 
it. . . . The power which Congress 
granted theInterstateCommerceCom 
mission to establish qualifications 
and maximum hours for mechanics 
should not be allowed to be defeated 
by arrangements between parties 
which, for certain purposes, may estop 
them from asserting that two corpora- 
tions in form are one in substance.” 

Mr. did 


participate. 


Justice JACKSON not 
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The case was argued by Miss Bes 
sie Margolin for the Boutell partners 
and submitted by Mr. Harry G. 
Gault and Mr. Glenn M. Coulter for 
Walling. 


Fair Labor Standards Act—Power of 
Administrator to Obtain Records of 
Newspaper Publishers 


Oklahoma Press Pub. Co. v. Walling, 
90 L. ed. Adv. Ops. 436; 66 Sup. Ct 
Rep. 494; 14 U. S. Law Week 4160; 
News Printing Co. v. Walling, 90 L. 
ed. Adv. Ops. 436; 66 Sup. Ct. Rep 
194; 14 U.S. Law Week 4160. (Nos 
61 and 63, argued October 17 and 
18, 1945, decided February 11, 1946.) 

In each case Walling, Adminis 
Di- 
vision of the United States Depart 


trator of the Wage and Hou 
ment of Labor, had sought an order 


giving him access to records and 


documents specified in a subpoena 


duces tecum issued by him in the 
course of an investigation conducted 
pursuant to section Il (a) of the 
Fair Labor Standards Act of 1938. In 
the Oklahoma Press case the District 
court granted enforcement of the 
subpoena (7 Wage Hour Rep. 665) 
and in the News Printing Co. cas 
the District Court dismissed the ap 
(49 F. The 


Third Circuit Courts of 


plication Supp. 659). 
Fenth and 
\ppeals granted enforcement in 
(147 F. 2d 658, 148 F. 2d 


57). The Supreme Court afhrmed the 


each case 


judgments of the Circuit Courts of 
(Appeals. 

In support of his application in 
each case the Administrator alleged 
that the company was engaged in the 
business of publishing a newspape! 
and by virtue of that activity was en 
vaged in interstate commerce or in 
the production of goods for such 
commerce within the meaning ol 
the Act. 

Principal among the companies’ 
contentions were those that the judg- 
ment of the Circuit Court of Appeals 
involved was erroneous because it 
violated the company’s rights under 
the First Amendment of the United 
States Constitution, was not author- 
ized by the Commerce Clause, vio 
lated the company’s rights under the 


Fourth Amendment, was not author- 


221 





Review of Recent Supreme Court Decisions 
I 


ized by the Act, was not based upon 
a finding of probable cause and 
would subject the company to incon 
venience, expense and harrassment 

Mr. Justice RuTLEDGE delivered 
the epinion of the Court. 

With respect to the assertion that 
the First Amendment prevents the 
application of the Act to the com 
“The 


does not forbid this or other regula 


panies he says: Amendment 
tion which ends in no restraint upon 
expression or in any other evil out 
lawed by its terms and purposes.” 
He describes the “contention drawn 
from the exemption of employees of 
small newspapers by § 13 (a) (8)” 
as seeming to be “that the amend 
ment forbids Congress to ‘regulate 
the press by classifying it’ at all and 
in any event that it cannot use vol 
ume of circulation or size as a factor 
in the classification.”” He answers: 
‘Nothing in the Grosjean case [ Gros- 


jean v. American Press Co., 297 U. S. 
33] forbids Congress to 


Zz: exempt 
some publications because of size 


from either a tax or a regulation 


which would be valid if applied 
to all.” 
He adds: “What has been said 


also disposes of the contention drawn 
from the scope of the commerce 
power and its applicability to the 
publishing business considered inde- 
pendently of the Amendment’s in 
fluence”, citing Associated Press v. 
Vatitonal Labor Relations Board, 301 
U. S. 103, and Associated Press v. 
United States, 326 U. S. 1. 

Che Justice then states the com- 
panies’ claim that enforcement would 
violate the intent of Congress and 
that it 
“would permit the Administrator to 


he Fourth Amendment in 


conduct general fishing expeditions 
into petitioners’ books, records and 
papers, in order to secure evidence 
that they have violated the Act, with 
out a prior charge or complaint and 
simply to secure information upon 
which to base one...” 

On the question of the intent of 
Congress he rejects an argument 
based on history of later appropria- 
tion matters and rules that the Ad- 
action was in 


ministrator’s exact 


compliance with sections 11 (a) and 
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9 of the Act, saying “The very pur- 
pose of the subpoena and of the or- 
der, as of the authorized investiga- 
tion, is to discover and procure evi- 
dence, not to prove a pending charge 
or complaint, but upon which to 
make one if, in the Administrator’s 
judgment, the facts thus discovered 
should justify doing so.” 

On the question of violation of 
ihe Fourth Amendment, the warn 
ing is given: “The primary source of 
misconception concerning the Fourth 
\mendment’s function lies perhaps 
in the identification of cases involv- 
ing so-called ‘figurative’ or ‘construc- 
tive’ with of actual 
search and seizure. Only in this ana- 
logical sense can any question related 


search cases 


to search and seizure be thought to 
like the 
present ones, involve only the va- 


arise in situations which, 
lidity of authorized judicial orders.” 
Ihe authorities are then examined 
and it is said that ‘the fair distilla- 
. seems to be that the Fifth 
Amendment affords no protection 
by virtue of the self-incrimination 
provision, whether for the corpora- 


tion 


officers; and the 
Fourth, if applicable, at the most 


guards against abuse only by way 


tion or for its 


of too much indefiniteness or breadth 
in the things required to be ‘particu- 
larly described,’ if also the inquiry is 
one the demanding agency is author- 
law to make and the ma- 
terials specified are relevant.” The 
Justice then concludes: “When these 
principles are applied to the facts of 


ized by 


the present cases, it is impossible to 
conceive how a violation of petition- 
ers’ rights could have been involved.” 
Che constitutional situation is 
summed up thus: “We think, there- 
fore, that the Courts of Appeals were 
correct in the view that Congress has 
authorized the Administrator, rather 
than the District Courts in the first 
instance, to determine the question 
of coverage in the preliminary inves- 
tigation of possibly existing viola- 
tions; in doing so to exercise his sub- 
poena power for securing evidence 
upon that question, by seeking the 
production of petitioners’ relevant 
books, records and papers; and, in 
case of refusal to obey his subpoena, 


issued according to the statute’s au- 
thorization, to have the aid of the 
District Court in enforcing it. No 
constitutional provision forbids Con 
gress to do this. On the contrary, its 
authority would seem clearly to be 
comprehended in the ‘necessary and 


proper’ clause, as incidental to both 
its general legislative and its investi- 
gative powers.” 

The next question is stated to 
be “whether the court may order en- 
forcement only upon a finding of 
‘probable cause’, that is, probability 
in fact, of coverage”. The Justice an- 
swers that the Administrator may 
not “act arbitrarily or in excess of 
his statutory authority, but this does 
not mean that his inquiry must be 
‘limited . . . by forecasts of the prob- 
able result of the investigation ...’”, 
citing Blair v. United States, 250 
U. S. 278. 

Rejecting the argument of incon- 
venience he says: “The Administra- 
tor is authorized to enter and in- 
spect, but the Act makes his right to 
do so subject in all cases to judicial 
supervision. Persons from whom he 
seeks relevant information are not 
required to submit to his demand, 
if in any respect it is unreasonable or 
overreaches the authority Congress 
has given. To it they may make ‘ap- 
propriate defense’ surrounded by ev- 
ery safeguard of judicial restraint.” 

Mr. Justice Murpuy rendered a 
dissenting opinion beginning: “It is 
not without difficulty that I dissent 
from a procedure the constitutional- 
ity of which has been established for 
many years. But I am unable to ap- 
prove the use of non-judicial sub- 
poenas issued by administrative 
agents.” He adds: “It is no answer 
that the individual may refuse to pro- 
duce the material demanded. Many 
persons have yielded solely because 
of the air of authority with which 
the demand is made, a demand that 
cannot be enforced without subse- 
quent judicial aid.” 

Mr. Justice Jackson did not 
participate. 

The cases were argued by Mr. 
Elisha Hanson for the companies 
Mr. Irving J. 
Administrator. 


and Levy for the 
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Fair Labor Standards Act — Applica- 
tion to Daily Newspaper With Rela- 
tively Inconsequential Out - of - State 
Circulation ; 
\labee v. White Plains Pub. Co., 90 
L. ed. Adv. Ops. 455; 66 Sup. Ct. 
Rep. 511; 14 U. S. Law Week 4168. 
No. 57, argued December 5, 1945, 
decided February 11, 1946). 
Petitioners, employed by respond 
nt, a daily newspaper publishing 
ompany, sued to recover overtime 
ompensation, liquidated damages 
ind counsel fees pursuant to section 
16 (b) of the Fair Labor Standards 
Act of 1938. One-half of 1 percent 
of respondent’s circulation (compris 
ing about 40 copies) was regularly 
out-of-state. The New York Supreme 
Court gave judgment for petitioners 
(179 Misc. 832, 180 Misc. 8). The 
\ppellate Division (267 App. Div. 
284) the dismissal of the 
complaint, applying the maxim de 


ordered 


minimis, and the Court of Appeals 
affirmed (293 N. Y. 781, 294 N. Y. 
701). The Supreme Court reversed 
and remanded on the ground that 
respondent was engaged in the pro 
duction of goods for interstate com- 
merce, leaving open for the courts 
below the question whether petition 
ers were covered by the Act. 

Mr. Justice Douctas delivered 
the opinion of the Court. He states 
that the respondent may not be ex- 
cluded from the provisions of the 
Act under 
Distinguishing the National Labor 


the maxim de minimis. 


Relations Act which regulates labor 
disputes ‘“‘affecting’’ commerce, he 
says: “By §15 (a) (1) it [Con- 
gress] has made unlawful the ship- 
ment in commerce of ‘any goods in 
the production of which any em- 
ployee was employed in violation of’ 
the overtime and minimum wage re- 
quirements of the Act. Though we 
assume that sporadic or occasional 
shipments of insubstantial amounts 
of goods were not intended to be in- 
cluded in that prohibition, there is 
no warrant for assuming that regu- 
lar shipments in commerce are to be 
included or excluded dependent on 
their size.” 

Respondent argued that to bring 
it, a daily, under the Act, while 


weeklies or semi-weeklies, with cir- 
culations of less than three thousand 
ihe major part of which was in the 
home county, were exempt under the 
express provisions of section 13 (a) 
(8), was to sanction a discrimination 
against the daily papers in violation 
ol the principles announced in 
Grosjean v. American Press Co., 297 
U.S. 233. The Justice replies: Lhe 
Grosjean case is not in point here. 
Vhere the press was singled out fo1 
special taxation and the tax was 
graduated in accordance with volume 
ol circulation. No such vice inheres 
in this legislation. As the press has 
business aspects it has no special im- 
munity from laws applicable to busi- 
ness in general. Associated Press v. 
National Labor Board, 
301 U.S. 103, 132-133. And the ex 


emption ol small weeklies and semi- 


Relations 


weeklies is not a ‘deliberate and cal- 
culated device’ to penalize a certain 
group ol newspapers. Grosjean v. 
American Press Co., supra, p. 250.” 

Mr. Justice 


participate. 


] ACKSON did not 


lhe case was argued by Mr. Da 
vid H. Moses for the employees, by 
Mir. Jeter S. Ray tor the Administra- 
tor of the Wage and Hour Division, 
Department ol Labor, amicus curiae, 
and by Mr. Elisha Hanson tor the 


publishing company. 


Labor Law—Fair Labor Standards Act 
—Retail or Service Establishments 


Roland Electrical Co. v. Walling, 90 
L. ed. Adv. Ops. 326; 66 Sup. Ct. 
Rep. 413; U. S. Law W eek 4100. 
(No. 45, argued October 8, 1945, de 
cided January 28, 1946.) 


The respondent, Administrator 
of the Wage and Hour Division, 
United States Department of Labor, 


sought an injunction against peti 


tioner’s violation of the minimum 
wage, maximum hour and report 


making provisions of the Fair Labor 
Standards Act of 1938. The District 
Court dismissed the complaint (54 
F. Supp. 733) on the ground that 
petitioner was exempted from the 
Act since its employees were “en 
gaged in any retail or service estab- 
whose 


lishment the greater part of 
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selling or servicing is in intrastate 
commerce” within section 13 (a) (2) 
of the Act (29 U.S.C. sec. 213 [a] 
[2]). The Fourth Circuit Court of 
Appeals (146 F. 2d 745) reversed and 
remanded, holding both that peti- 
tioner’s employees were “engaged in 
the production of goods for [inter- 
state] commerce’ within sections 6 
(a) and 7 (a) and that petitioner was 


not a “retail or service establish- 
ment”. The Supreme Court agreed 
with the Circuit Court of Appeals 


and affirmed its judgment. 
Petitioner was engaged in electri- 
cal contracting and dealing in and 
reconditioning of electrical motors 
and generators in Baltimore. It had 
The 33 


largest and most active included a 


over 1,000 active accounts. 
telephone company engaged in in 
terstate commerce, four customers 
engaged in repair of boats intended 
for movement in interstate com 
merce, and twenty-seven others en- 
gaged in the production of goods for 
interstate commerce. 

Mr. Justice BurTON delivered the 
opinion of the Court. 

Taking up the two points sepa 
rately, he begins by saying: “As to 
coverage, the Act is unambiguous 
and the petitioner’s employees come 
squarely within it as employees ‘en 
gaged in the production of goods fot 


commerce.’ ”” He reaches this conclu 


sion by considering sections 6 (a) 
and 7(a) and the definitions con 
tained in sections 3(b), 3(i) and 


3 (j) as to which he states: “Putting 


these definitions together in thei 
own terms, § 6 (a), as applied to the 
facts of this case, provides in effect 
that ‘Every employer shall pay [not 
less than the required minimum 
wages] to each of his employees who 
is employed in any process or occu- 
pation necessary to the production, 
in any state, of any part or ingredi 
ent of any articles or subjects of trade, 
commerce or transportation, of any 
commerce Ol 


character, for trade, 


transportation among the several 
states.’ ’ 

On the second question, whether 
the petitioner was exempt as a retail 
states 


or service establishment, he 


the rule that the exemption, when 
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read “in connection with the de- 
clared purpose of the Act and in the 
light of its legislative history and ad- 
ministrative interpretation”, “reaches 
employees of only such retail or serv- 
ice establishments as are comparable 
to the local merchant, corner grocer 
or filling station operator who sell to 
or serve ultimate consumers who are 
at the end of, or beyond, that ‘flow 
of goods in commerce’ which it is the 
purpose of the Act to reach.”” In dem- 
onstrating that proposition he says 
that “The primary purpose of the 
Act is not so much to regulate inter- 
state commerce as such, as it is, 
through the exercise of legislative 
power, to prohibit the shipment of 
goods in interstate commerce if they 
are produced under substandard la- 
bor conditions,” and expresses the 
view that to fail to cover employees 
such as are here concerned “would 
take the heart out of the Act’. This 
he follows with an exposition of the 


Act's history. 

He considers various definitions 
of the word “retail” and accepts in 
general the principle that ‘“wholesal- 
ing’ covers the cases where the pur- 
chaser is actuated solely by a busi- 
ness motive and “retailing” the cases 
where he is actuated solely by a de- 
sire to satisly his personal wants. He 
then points out that the meaning ol 
“service’’ is restricted by the use of 
the companion word “retail” say- 
ing “The word ‘retail’ because of its 
ready contrast with ‘wholesale’ is 
generally more restrictive than the 
word ‘service’. The two, however, are 
used so closely together in this stat- 
ute as to require them to be inter- 
[his 


appropriate to restrict the broader 


preted similarly. makes it 
meaning of ‘service’ to a meaning 
comparable to that given the nar- 
rower term ‘retail’. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the case. 

The case was argued by Mr. O. 
RK. McGuire for the employer and 
Margolin for the 


by Miss Bessie 


\dministrator. 
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Fair Labor Standards Act—Overtime 
Compensation—Retail or Service Es- 
tablishments—Effect of Conflicting 
Contract 


Martino v. Michigan Window Clean 
ing Co., 90 L. ed. Adv. Ops. 386; 66 
Sup. Ct. Rep. 379; 14 U.S. Law Weck 
1121. (No. 21, argued October 8 and 
9, 1945, decided February 4, 1946.) 


Petitioner, an employee of re- 


spondent window cleaning com- 
pany, sought an injunction against 
violation of the Fair Labor Stand- 
ards Act of 1938 and to 
under section 16(b) of the Act un- 


paid overtime compensation, liqui- 


recover 


dated damages and an attorney’s fee. 
The District Court, though holding 
that 
labor union of which petitioner was 


certain agreements with the 
a member could not relieve respond- 
ent of its obligation to pay overtime 
compensation as required by the Act, 
dismissed the complaint (51 F. Supp. 
505) and the Sixth Circuit Court of 
Appeals affirmed the dismissal (145 
F. 2d 163). The United States Su- 
preme Court reversed the judgment 
of the Circuit Court of Appeals on 
the ground that the questions of ap- 
plicability of the Act were controlled 
by the principles stated in Roland 
Electric Co. v. Walling (January 28, 
1946, supra) and that the agreements 
could not supersede the Act. 

Mr. Justice BurTON delivered the 
opinion of the Court. 

He points out that respondent’s 
business consisted primarily of clean- 
ing windows under contracts with 
customers upon premises used by the 
customers in the production of goods 
for interstate 


commerce, adding: 


“Under the circumstances of this 
case the cleaning of the windows ol 
industrial plants by the employees of 
the respondent is an occupation nec- 
essary to the production of the goods 


produced in those plants.” 


He further finds that the services 
were rendered “in the midst of pro- 
ducing ‘the flow of goods in com- 
merce’ intended to be covered by the 
Act” and concludes: “Accordingly, 
the respondent cannot be classified 
as a ‘retail or service establishment’ 
13(a)(2) 


within the meaning of § 


< 


which contemplates an establishment 
serving ultimate consumers beyond 
the end of such ‘flow of goods in 
commerce.’ ” 

states the Court’s 
with the District Court 
contracts with the 


Finally he 
agreement 
that the 
union for a higher number of non- 


labor 


overtime hours of work per week 
that prescribed by the Act 
cannot supersede the Act and are 


than 


not.a bar to the action, calling atten 
tion to Brooklyn Bank v. O'Neil, 
324 U. S. 697. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the case. 

The case was argued by Mr. 
Daniel D. Carmell for the employee 
and by Mr. Larry S. Davidow for 
the window cleaning company. 


Selective Training and Service Act— 
Review of Classification Order of 
Local Board 

Estep v. United States, Smith v. U.S., 
90 L. ed. Adv. Ops. 405; 66 Sup. Ct. 
Rep. 423; 14 U. S. Law Week 4122; 
(Nos. 292 and 66, argued November 
7, decided February 4, 1946) . 


These cases involve prosecutions 
under S11 of the Selective Training 
and Service Act of 1940. The ques- 
tion is whether there may be judicial 
review of a classification of a 
registrant, when he has reported for 
induction, has been finally accepted, 
but has refused to submit to induc- 
tion. Both petitioners here are mem- 
bers of Jehovah's Witnesses, and 
claim that they are exempt from serv- 
ice because they are ministers of 


religion, which constitute a_ class 
exempt from training and _ service 
(but not from registratio’‘ under 


Section 5(d) of the Act. Both pro- 


secutions were successful, and. the 
petitioners were sentenced to prison. 
The Circuit Court of Appeals af- 
both 
tiorari these rulings were reversed by 
Court. Mr. Justice 
DoucLas delivered the opinion ot 


the Court. 


firmed convictions. On cer- 


the Supreme 


It has already been held in Falbo 
v. U.S., 320 U.S. 549, that a criminal 
registrant 


prosecution against a 
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defended 
wainst on the ground that he was 


under §11 cannot’ be 


wrongfully classified and was en- 
titled to a statutory exemption, 
where the offense was failure to re- 
port for induction into the armed 
forces or for work of national im- 
that 
there is no provision for judicial 


portance. It was concluded 
review of classification prior to the 
time when the registrant had taken 
ill steps in the selective service pro- 
cess and had finally been accepted in 
the armed forces. 

The Act makes no provision for 
judicial review of actions of local 
boards or the appeal agencies, but, 
as Mr. Justice DoucGLas observes, 
“That alone, of course, is not de- 
cisive. For the silence of Congress 
as to judicial review is not necessarily 
to be constrved as a denial of the 
power of the federal courts to grant 
relief in the exercise of the general 
jurisdiction which Congress has con- 
ferred upon them.” 
that 
the accused has available to him, 


The conclusion is reached 
under §11, the defense that the board 
acted without jurisdiction in issuing 
its order of classification. ‘““The pro- 
vision making decisions of the local 
boards ‘final’ means to us that Con- 
gress chose not to give administrative 
action under this Act the customary 
scope of review which obtains under 
other statutes. It that the 
courts are not to weigh the evidence 


means 


to determine whether the classifica- 
tion made by the local boards was 
justified. The decisions of the local 
boards made in conformity with the 
regulations are final even though 
they may be erroneous. The question 
of jurisdiction of the local board is 
reached only if there is no basis in 
fact for the classification which it 
gave the registrant.” 

Mr. Justice JACKSON did not par- 
ticipate. 

Mr. Justice RuTLeDGE, and Mr. 
MuRPHY delivered 


separate concurring opinions. 


Justice each 
Mr. Justice Burton delivered a 
dissenting opinion in which the 
CuieFr Justice concurred. 
The case was argued by Mr. Hay- 
den C. Covington for the petitioners 


and by Mr. Irving S. Shaperio for 
the Government. 


Postal Laws—Second-Class Permits 
for Mailable Matter—Postmaster 
Without Power to Revoke Permit Be- 
cause Publication Fails to Meet his 
Standard of What Contributes to 
Public Good 

Hannegan vy. Esquire, Inc., 90 L. ed. 
Adv. Ops. 429; 66 Sup. Ct. Rep. 
456; 14 U. S. Law Week 4129; (No. 
399, argued January 11, decided Feb- 
4, 1946). 


ruary 

Esquire, Inc., is the publisher of 
Esquire Magazine, a monthly periodi- 
cal. In 1933 the 
granted a second-class permit, where- 


publisher was 
by it could mail its magazine at the 
low postal rates applicable to mail- 
able matter of the second-class. 

In the scheme of postal regula- 
tions provided by law Congress has 
made obscene material nonmailable. 
But there is no issue in this case that 
Esquire Magazine is nonmailable. 
The issue is the much narrower one 
of whether the publication is en- 
titled to enjoy the privilege of be- 
ing mailed as second-class postal 
matter, and thereby enjoy low rates, 
amounting to a form of subsidy. 
To enjoy the privilege of mailing 
as second-class matter Congress has 
which 
these only 


prescribed four conditions 


must be met, and of 
the fourth condition is in issue here. 
It is that the publication “must 
be originated and published for the 
dissemination of information of a 
public character, or devoted to litera- 
ture, the sciences, arts, or some special 
industry. fa 

After hearing in 
1943 a board designated by Mr. Han- 
negan’s 


citation and 


predecessor recommended 
that Esquire’s permit be not revoked. 
But the 
different view and ordered the per- 


then Postmaster took a 
mit revoked, not because the pub- 
lication was obscene and hence non- 
mailable, but because it failed to 
fourth 


thought that a periodical might fall 


meet the condition. He 


short of being “obscene in a technical 
sense” and still be subject to exclu- 


sion from _ second-class mailing 


privileges, because ‘not making the 
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‘special contribution to the public 
welfare’ which Congress intended by 
the fourth condition.” 

The District Court for the Dis- 
trict of Columbia refused to enjoin 
the revocation order and dismissed 
a suit brought by Esquire for injunc- 
tive relief against the Postmaster’s 
action. The Court of Appeals 
reversed, and on certiorari its action 
was afhrmed by the Supreme Court. 
Mr. Justice Doucias delivered the 
opinion of the Court. 

Ihe opinion describes the range 
of material published — including 
articles on topics of current interest, 
short stories, sports articles or stories, 
book reviews, a theatrical depart- 
ment, and certain other matter not 
challenged. But a small percentage 
of items were considered objection- 
able by the Postmaster, and these, 
giving the magazine its dominant 
tone, “‘were said to reflect the smok- 
ing-room type of humor, featuring, 
in the main, sex.”” Witnesses were at 
wide variance with each other in 
their characterizations of these items. 

But the Court concludes that “the 
controversy is not whether the mag- 
azine publishes ‘information of a 
public character’ or is devoted to 
‘literature’ or to the ‘arts’. It is 
whether the contents are ‘good’ o1 
‘bad’. To uphold the order of revoca- 
tion would, therefore, grant the 
Postmaster General a power of cen- 
sorship. Such a power is so abhor- 
rent to our traditions that a purpose 
to grant it should not be easily in- 
ferred.”” And an historical examina- 
tion of the policy of Congress led to 
the conclusion that there is no basis 
for drawing that inference. It is 
emphasized, also, that to uphold the 
revocation of the permit would be 
to clothe the Postmaster General 
with a power to supervise the tastes 
of the reading public—a result so 
opposed to our traditions that it 
would require far more explicit ex- 
pression than anything found in the 
fourth condition. 

Mr. Justice FRANKFURTER deliv- 
ered a concurring opinion, emphasiz- 
ing that the case lies within narrow 
boundaries. He points out that since 
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the Postmaster concedes the 


that 
periodical is within the 


mailable class, “and since Congress 


not non- 
did not qualify ‘literature, sciences 
or arts’ by any standards of taste or 
edification or public elevation the 
Postmaster exceeded his powers in 
revoking the second-class permit.” 
Mr. Justice JACKSON did not par- 
Lic ipate. 
Mr. 
Marvin C. Taylor for the Postmaster 
Mr. 
Esquire, Inc. 


The case was argued by 


and by Bruce Bromley for 


Taxation—Deduction for Depletion— 
Share of Net Profits 

Kirby Petroleum Co. v. Commissioner 
of Internal Revenue, 90 L. ed. Adv. 
Ops. 293; 66 Sup. Ct. Rep. 409; 14 
us Week 4112 
197, argued November 6 and 7, 1945, 
decided January 28, 1946.) 


Law (Nos. 56 and 


These are two cases involving the 
right of a lessor of oil property to 
obtain a deduction for percentage 
depletion with respect to a share of 
the net profits of production reset ved 
in the lease. In each case, the tax- 
payer was the fee owner, and leased 
the property to an operating com 
pany in return for a cash bonus, 
royalties in the usual form, and a 
right to a specified percentage of the 
net profits from the operation of the 
lease. It was conceded that the tax- 
payers were entitled to the depletion 
deduction with respect to the bonuses 
but the 


contested the deduction with respect 


and royalties, government 
to the share of net profits. The Tax 
Court held for the taxpayer in each 
case. One decision was affirmed by 
the Ninth Circuit (148 F (2d) 776), 
but was reversed by the 
(148 F (2d) 80). 


the other 
Fifth Circuit 

The decisions of the Tax Court 
were sustained in an opinion by Mr. 
Justice Reep. Mr. Justice DouGLas 
dissented without opinion. 

The opinion restates the basic 
proposition that depletion is allow- 
able with respect to an “economic 
interest” in the oil in place. “Eco 
nomic interest does not mean title to 
the oil in place but the possibility of 
profit from that economic interest 
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dependent solely upon the extraction 
and sale of the oil.’’ Here, the Court 
found, the lessor retained such an 
interest and was therefore entitled 
to the deduction. 

The opinion supports this con- 
clusion with a novel construction of 
the depletion statute. It assumes that 
the entire “gross income from the 
property” must be subject to the de- 
pletion deduction. The opinion states 
that the share of net profits is in the 
nature of a “rent or royalty” which 
must be deducted from the lessee’s 
“sross income from the property.” 
Therefore, depletion on this amount 
must be allowed to the lessor. It is 
true that the Treasury regulations 
have long provided that “rent” is to 
be deducted in computing the 
lessee’s “gross income from the prop- 
erty” (Reg. 111, Sec. 29.23 (m) -1 (f), 
but it has been heretofore accepted 
as settled law that the lessor does not 
obtain a depletion deduction with 
respect to mere rent income. 

The opinion seems to indicate 
that depletion would have been al- 
lowed even if the taxpayers had re- 
served only the share of net profits, 
without the royalty rights. Never- 
theless, it distinguishes the Elbe case 
where the taxpayer had sold its en- 
tire interest for specified installment 
payments plus a subsequent share in 
the net profits of production. 

The cases were argued by Mr. 
Homer L. Bruce for Kirby, by Mr. 
Sidney D. Krystal for Crawford, and 
by Miss Helen R. Carloss for the 
Commissioner. 


Taxation — Estate Tax — Contempla- 
tion of Death 

Allen v. Trust Co. of Georgia, 90 L. 
ed Adv. Ops. 305; 66 Sup. Ct. Rep. 
289; 14 U. S. Law Week 4108. (No. 
289, argued January 3 and 4, decided 
January 28, 1946.) 


The 1925 
trusts for his son and his daughter, 
which the found were 
motivated by a desire to provide for 
their security. He retained in the 


decedent in created 


trial court 


trusts the power to amend with the 


consent of the beneficiary. At that 


that the trusts 


would not be taxable to his estate, 


time, he believed 
but a 1935 Supreme Court decision 
held that the reservation of such a 
power was sufficient for estate tax. In 
1937 he released this power for the 
purpose of eliminating the tax. He 
died in 1938. 

The government contended that 
the trusts were subject to estate tax 
because the amendment 
had been relinquished by the dece- 
dent “in contemplation of death”. 
In an action for refund in the district 
court, judgment was for the taxpayer 
(55 F. Supp. 269) , and the judgment 
was affirmed by the court of appeals 
(149 F (2d) 120). 

The judgment was affirmed in an 
opinion by Mr. Justice Douctas. 


power of 


The opinion recognizes that an 
inter vivos gift is not subject to estate 
tax merely because the decedent was 
conscious of estate tax savings. 
“... Every man making a gift knows 
that what he gives away today will 
not be included in his estate when 
he dies. All such gifts plainly are not 
made in contemplation of death in 
the statutory sense.” The test is 
whether the desire to save tax was 
the “dominant, controlling or im- 
pelling” motive for the gift, and this 
is a question of fact in each case. 
The Court held that the creation of 
the trust and the release of the power 
were “parts of one integrated trans- 
action,” and that the effect of the 
release “was merely to accomplish by 
an additional step what he assumed 
Since the 
dominant motive for the entire trans- 
action was his desire to provide for 
his children, the tax was held not 
to attach. 


” 


he had already done. 


The case was argued by Mr. John 
\. Sibley for the estate, and by Mr. 
J. Louis Monarch for the govern- 
ment. 
Errata: In Mississippi Publishing 
Corporation v. Dennis Murphree, 32 
A.B.A.J. 95 (February), first sen- 
tence, second column, should read: 
“The Supreme Court allowed certi- 
orari and affirmed the decision of the 
Circuit Court of Appeals.” 
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Tee BASES OF AMERICAN 
FEDERALISM. By John C. Ranney. 
Williamsburg, Va.: The William and 
Mary Quarterly (Third Series): Vol. 

III—No. 1, pages 1-35, 1946. Price 
ra single copy, $1.00. 

Professor Ranney’s too-modest ti- 
ile is not descriptive. He would have 
been more accurate if he had titled 
his study: “The Bases of American 
and International Federalism: A 
Comparison.” 

While few of the articulate advo- 
cates of world or international fed- 


eration fail to cite the American 
Union as a precedent, Professor Ran- 
ney’s consideration of the subject is 
the most searching, and would seem 
to be by far the best documented, 
that has yet been published. It is in 
what is called the January (1946) 
number of The William and Mary 
Quarterly; delay due to paper and 
printing difficulties is most regretta 
ble, because such an exposition has 
been sorely needed for months. 
“American Union”, Professor Ran 
ney points out, “was based upon a 
remarkably high degree of cultural, 
social, and political unity’”.1 What 
knowledge the colonists had of one 
another emphasized the divergencies, 
but these differences were obvious 
rather than profound. The non-Brit- 
ish elements were in the minority in 
every colony. Each—even Maryland- 
was Protestant in religion. All were 
engaged in extractive occupations, 
especially farming. “The great ma 
jority of the farmers in all states, and 
the majority of the slaveholders as 
well, belonged to the middle class 
and shared its way of living and 
thinking.” The same type of govern- 
ment prevailed in each state, and the 
common law of England won increas 
The 


formity of political ideas -based upon 


ingly general acceptance. uni- 


Locke and Montesquieu, Blackstone 
and Coke—was striking, and the com- 
mon gospel of liberty had been suc 
cessfully spread by the propaganda 
of the Revolution. 

Professor Ranney finds nothing 
approaching this intercolonial com 
munity “even among the world’s de 
mocracies today. People now 
know more of what is happening in 
other lands and travel to them with 
greater ease and speed. But once they 
are there, they find differences in 
language and level of civilization, in 
national consciousness and political 
outlook which exceed anything to be 
found in the American colonies.” 

Economic influences played a dy- 
namic role in the 
American Union. While the world 
today is far more interdependent eco- 


movement for 


nomically than the thirteen colonies 
ever were, yet “the few intercolonial 
barriers to trade represent only the 
faintest foreshadowing of the elab- 
orate structure of economic nation- 
ism which prevails today.” So potent 
are the influences which profit by 
these protective devices, that the 
prophecy is made that “if the move- 
ment for international federal Union 
proves successful” its achievement 
will be the result of “not the influ- 
ence of the men of wealth but the 
political power of the organized 
workers.” 

Che emotional, as well as the eco 
nomic, barriers between the colonies 
were far less formidable than those 
that now exist. ‘There was conside1 


able loyalty to the states—so much 


that “the Federalist leaders were 
obliged to recognize that a Union 
which abolished the states would 
never win acceptance.” This, how 


ever, is not comparable with the feel 


ing of particularistic nationalism 


which has been heightened by World 


War II. Moreover, the independence 
of the states had been of brief dura 
tion, and men like Washington and 
Franklin were leaders in the creation 
of a genuine and lofty national pa 
triotism which often took the form 
of identifying America with the cause 
of liberty throughout the world. 


Notwithstanding these  differ- 
ences, which he thinks have been min- 
imized, Professor Ranney concludes 
that “the American precedent is not 
a completely discouraging one.” 
While military necessity was “prob- 
ably the most persistent of the active 
factors promoting cooperation in 


America”, its role “in promoting 
Union today” is “incomparably great- 
er.” Indeed, he here finds ‘the great- 
est contrast between the colonial ex- 
perience and that of our own time.” 

The most stimulating encourage- 
ment for those who seek eventual 
world federation Professor Ranney 
sees in the parallel between the Arti- 
cles of Confederation and the United 
Nations Charter. Notwithstanding a 
ereat natural growth of functional 
organizations like the Universal Pos- 
tal Union and the International La- 
bor Organization, the United Nations 
“have had no uniform political ex- 
perience comparable to the colonial 
unity within the British empire”, 
from which federal ideas were a nat- 
ural outgrowth. Although there was 
as great a felt need “for some new or- 
ganization to fill the vacuum left by 
the breaking of the British connec- 
tion” as there was for the United Na 
tions Organization, “the Articles of 
Confederation were accepted .slowly 
after the 


had 


and reluctantly and only 
powers granted Congress been 
drastically curtailed.’ 

Professor Ranney declares that “It 
would be hard to exaggerate the im- 
portance of the Articles in the devel 
opment of American nationalism.’ 
They made the people of the various 
colonies aware of interests shared in 
common; “to a large extent the pow- 


ers of Congress under the new Con- 


1. All quotations are from Professor 
Ranney’s article, and are given in some de- 
tail because the article will not be readily 
available to many of the readers of the 
JOURNAL. Because the analysis is too long 
for inclusion in our “Practising Lawyer's 
Guide”, it is put in this department instead 
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stitution were a continuation or am- 
plification of powers which already 
the Confederation”; 


existed under 


the Confederation gave invaluable 
experience in the technique of oper- 
ating joint institution of government; 
finally, “Congress under the Confed- 
eration brought together the most in 
fluential statesmen of the individual 
colonies, made them acquainted with 
one another,” and taught them to 


work together. 


The last was by no means the 
least service rendered by the Arti- 
cles. One of the determinative fac 


tors in the adoption of the Constitu 
the and _ skilled 
leadership of a minority. The Fed- 


tion was informed 
eralists learned much from their ex- 


perience under Confederation, and 
especially profited by their first-hand 
knowledge of its defects. 

In these respects Professor Ran 
ney finds a heartening similarity be- 
tween the Articles and the Charter. 
His judgment is that “it would be 
naive to suppose that the world is 
ready for its Constitution”, but that 
“parts of it are getting ready for thei 
Articles of Confederation.” 

An adequate review of this study 
would be one which would acquaint 
the reader with its scope and content. 
It would, however, be almost impos- 
sible to write such a review. So com- 
pact are the facts and reasoning that 
only a full and thorough reading can 
enable one to grasp the significance 
of the discussion. To say that these 
few pages could be expanded into a 
book would be to do Professor Ran- 
ney an injustice; already he has com- 
pressed into them the distilled es- 
sence of a volume. Elaboration could 
add nothing to the thoroughness of 
his research, the lucidity of his style, 
the dispassionateness of his exposi- 
tion or the judicial quality of his 
judgments. 

Professor Ranney’s essay supple 
ments perfectly the earnest plea by 
Reginald Heber Smith in the Febru- 
ary JOURNAL.” Professor Ranney and 
Mr. Smith do not know one another. 
Neither saw the other’s article, or had 
any inkling that it was being written, 
until after his own was prepared 
and published. Each has a different 
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approach and treatment, and each 
phrases his conclusions in his own 
manner. There is, however, substan- 
tial agreement between them as to 
the importance of the Articles of 
step 
American Union and their value as 
a precedent for world organization. 
The Ranney and “Reg” 
Smith’s splendid examination of the 
historical parallels should be read or 
re-read together, by every American 


Confederation as a toward 


article 


lawyer. I wish they could have to- 
gether a Nation-wide circulation. 
The 


one who reads with an open mind 


conviction borne in upon 
is that the perfectionists, who would 
discard the Charter because they de- 
mand “Union Now”, are doing their 
own Also 
these essays answer the cynics who 
have no sympathy with the UNO 
persuaded of the 


cause a great disservice. 


because they are 
futility of any effort toward world 
peace: These scoffers as to the UNO, 
world law, and an organized peace 
with justice, should be reminded of 
the remark of Gilbert K. C. Chester- 
ton that Christianity has not been 
tried and found wanting, that it has 
been found difficult and not tried. 
WALTER P. ARMSTRONG 


Memphis, Tenn. 


Tue FIRST FREEDOM. By Mor- 
ris L. Ernst. March 12, 1946. New 
York: The Macmillan Company. 
$3.00. Pages xv, 315. 

The prolific Morris L. Ernst has 
produced a lively argument in favor 
of his concept of “freedom of the 
press and of expression.” The “eva- 
poration of diversity of opinion” he 
regards as “our vanishing freedom”. 
The marked decline of competition, 
by which he means diversity of own- 
ership of the press, the radio, and the 
movies, is to him the core of the con- 
ditions which are leading to “queues 
of thought’. The interlocking of the 
press with radio stations, the dis- 
appearance of competing newspapers 
from all but ninety-three American 
the control of the 2800 
key movie theaters by five concerns, 
the 


cities, and 


are among manifestations of 
monopoly trends which, as he sees 


it. are doing more damage than are 


the governmental interferences and 
intimidations, to the American idea 
of independence and diversity of 
through 
views contend for acceptance in the 
market place of public opinion. If 
his attack is centered anywhere, it 


ideas, which conflicting 


seems to be on the large radio systems. 
As always, Mr. Ernst has written 
a challenging book: he brings to- 
gether a lot of disturbing facts and 
figures. In furtherance of his argu- 
ment, he seems to “soft-pedal” the 
subserviencies which governmental 
relationships have produced, some- 
times subtly, in the radio and motion. 
picture industries, and even in some 
daily newspapers and magazines. 
Having fought legal battles for the 
American Newspaper Guild, he sees 
no peril through the “‘close-herding”, 
under its discipline, which is said 
to be Communist-led, of the men 
and women who gather and write 
the news which comes to the copy- 
desks. He is profoundly disturbed 
about governmental censorship and 
controls—the “‘black-out” of news and 
views from independent sources—in 
many countries which profess fidelity 
to the UNO and the principles of its 
Charter. He singles out Russia as the 
most menacing offender. “For my 
part, excited as I am about the Uni- 
ted Nations Charter, I think I would 
today exchange it for one single act 
—the of Russia to 
concept of freedom of thought and 
exchange of ideas.” 
WILLIAM L. RANSOM 


conversion our 


New York 


Gravesite. THEORY OF LAW 
AND STATE. By Hans Kelsen. 
Cambridge: Harvard University 
Press. 1945. $6.00. Pages xviii, 446. 


The Association of American Law 
Schools publishes this book under its 
auspices, as one of the Twentieth 
Century Legal Philosophy Series. 
The author, Dr. Hans Kelsen, is a 
leading exponent of a “pure theory 
of law,” of “legal positivism.” 

Ihe book is in two parts with a 
long appendix. The first part sets 





2. “Hope or Despair as to the UNO: 


Analogies from American History.” By 
Reginald Heber Smith. 32 A.B.A.J. 63. 





orth | 
if pos 
forth h 
betwee! 
law. T 
positi' 
‘nature 
and ex] 
is he s¢ 
bre 4 
ferent 
and “‘j 
positi' 
ought 
i: hiera 
stemmi 
until tl 
which 
view oO 
his thec 
scientif 
strikes 
It soun 
in a ne 
makes 
law” i 
beings 
that tl 
“positi’ 
sanctio 
built, V 
with a! 
the fac 
un as 
sarily € 
sen’s tl 
The 
relatio1 
nationz 
and its 
ne wh 
interna 
integra 
ing. It 
nationé 
vell ey 
eviewe 
Kelsen 
f wha 
ions al 
ninabl 
finding 
-but t 
cially i 
the fact 
\ sepal 
ystem 
The 













and 
idea 
y of 
cting 
1 the 
1 
e, it 
tems, 
itten 
§ to- 
- and 
argu: 
’ the 
ental 
ome- 
tion. 
some 
Lines. 
r the 
> Sees 
ing”, 
said 
men 
write 
copy- 
irbed 
. and 
s and 
>s—in 
lelity 
of its 
is the 
r my 
Uni- 
vould 
le act 
) Our 


and 


NSOM 


LAW 
elsen. 
ersity 
, 446. 


) Law 





er its 
itieth 
eries. 
= a 
heory 


ith a 
t sets 
UNO: 
. a 
3. 





orth the author’s general theory 
The 
forth his view of the legal relation 


if positive law. second sets 
between national and international 
law. The appendix differentiates the 
positive” law doctrine from the 
natural law” concept, and explains 
ind expounds the points of difference 
is he sees them. 

In the first part, the author dif- 
ierentiates between “positive law” 
that 
entirely on an 


ind ‘‘justice.” He maintains 
positive law” rests 
ought basis” —that it is composed of 
t hierarchy of “norms,” each “norm” 
stemming 
intil there is finally reached a norm 


from a higher “norm” 
which must be “presupposed.”” In 
view of Dr. Kelsen’s insistence that 
his theory of “positive law” is entirely 
scientific, this “pre-supposed norm” 
strikes what is to me a jarring note. 
It sounds to me suspiciously like God 
Dr. Kelsen 
makes plain his view that “positive 


in a new suit of clothes. 


aw” is always created by human 
beings and by legal methods, and 
that the distinguishing feature of 
positive law” is that it rests upon 
sanction. His theory is completely 
built, well organized, and presented 
vith a fair degree of lucidity—though 
the fact that may be able to 
un as well as read will not neces- 
sarily enable one to follow Dr. Kel- 
sen’s thesis. 


one 


The second part, dealing with the 
relation between national and inter- 
national law, is much easier to read 
ind its thesis largely familiar to any- 
me who has a working knowledge of 
international law. This part is well 
integrated and, to me, quite convinc- 
ing. Its thesis that there is an inter- 
national law in the true sense is so 
vell expounded as to seem to this 
eviewer unanswerable. Possibly Dr. 
Kelsen is too inclusive in his concept 
£ what controversies between Na- 
ions are “‘justiciable’’—that is, deter- 
ninable according to judicial fact- 
finding and what he regards as “law” 
-but that is another story. Espe- 
‘ially interesting is the exposition of 
he fact that what we in America call 
\ separation of powers in a federal 
ystem is really a diffusion of power. 

The appendix is devoted mainly 








to showing the difference between 
the “natural law” concept and the 
author’s theory of “legal positivism.” 
It attempts to demonstrate—rathen 
successfully, to my mind—that “‘na- 
tural law” is not law in a scientific 
sense but must inevitably rely on a 
positive law. 

This is the type of book which un- 
doubtedly requires, for the writing 
of it, a scholarship and erudition 
that of Dr. Kelsen. The 
average busy practitioner is apt to 


such as 


find it rather hard going. 
PHIL STONE 


Oxford, Mississippi 


Justice AND THE SOCIAL OR- 
DER. By Emil Brunner. Translated 
by Mary Hottinger. 1946. New York 
and London: Harper & Brothers. 
$3.00. Pages vit, 304. 

At a time when the concepts ol 
law and justice have been largely 
broken down by the world-wide war, 
the 
states, the prevalence of positivist 


aggressiveness of totalitarian 
theories of law in even the most re- 
spected of Courts, and the weaken- 
ing or destruction of the authority of 
many cherished institutions and 
“roots” of life, the desperate need 
for rebuilding a faith to which free 
peoples can hold fast is stirring the 
minds and souls of thoughtful men 
in many lands. There is a tragic real- 
ization that none of these destroying 
forces has put anything satisfying or 
dependable in the place of what it 
has torn down. 

One of the most scholarly and 
earnest attempts to discuss such spe- 
cific questions as individual rights, 
wages and property, communism and 
capitalism, and international rela 
tions, in relation to a doctrine of 
justice—“‘to every man his due’’—is 
that of Dr. Emil Brunner, now rec- 
tor of the University at Zurich, 
Switzerland. The author is one of the 
world’s foremost Protestant theolo- 
gians. He had held distinguished pas- 
torates in Switzerland before he came 
to America, where he was for several 
years a member of the faculty of 
Princeton Seminary. When war came 
in Europe and endangered the inde- 
pendence of his country, he returned 


“Books for Lawyers” 


to Switzerland to do what he could to 


*’ . 
cope with the grave problems. De- 


spite the erudition of his writing and 
its background of European history, 
his book is very readable and should 
have an appeal to lawyers. 

His opening chapter, on “The 
Disintegration of the Western Idea 
of Justice”, attributes to the rise of 
legal positivism and the totalitarian 
state the unparalleled injustices 
through which the world has been 
and is passing. “The view that jus- 
tice is of its nature relative became 
the dogma of the jurists”, he says. 
‘Men ceased to’ believe in an eternal 
standard of justice transcending all 
human legislation; the difference be- 
tween right and wrong became a 
convention, law was conceived as the 
mere product of the reigning power. 
... The totalitarian state is simply 
and solely legal positivism in politi- 
cal practice. . . . If there is no jus- 
tice transcending the state, then the 
state can declare anything it likes to 
.. The totalitarian state is 
the inevitable result of the slow dis- 
integration of the idea of justice in 
the Western world.” 

Dr. Brunner looks upon the to- 


be law. . 


talitarian state as an outward mani- 
“the crisis in the 
conception of law.” He endeavors to 
lay foundations for re-establishing an 
underlying concept of justice and 
law. His approach is from both the 
classical concept and the Christian 
faith. His plea is that vitality must 
be given again to that sense of justice 
and fair dealing which is innate and 
instinctive in the minds and hearts 
of men—an essential element in all 
religions, the hope and aspiration of 
mankind through the centuries—a 


festation of 


forbearance 
which must be the acid test of laws 
and governments—a belief that hu- 


sense of fairness and 


man beings have some rights which 
should be sacred and protected at all 
hazards, even against majorities and 
governments. His suggested applica- 
tions of this revival of faith are many 
and most thoughtful, but never dog- 
matic or cocksure. Of one thing he 
is certain: “If the positivistic theory 
of law is right, there is no possibility 
of waging war against the totalitarian 


229 


April, 1946 © Vol. 32 




































































DE lM 


‘Books for Lawyers 


state as a monster of injustice. 


Ihe totalitarian state has squandered 


the heritage of history. No re- 
construction can be based on the 
maxim that justice is a_ relative 


thing.” 


ANNuLMEN POF MARRIAGE. 
By Roy V. Rhodes. 1945. Los An- 
veles: Parker and Company. $12.50. 
Pages vii, 426. 

Vhe author of this working digest 
of the laws and decisions governing 
marriage, annulment, and divorce, 
in the 54 American jurisdictions, was 
formerly active in the American Ba 
\ssociation and is now a Judge of the 
Superior Court of Los Angeles. His 
research was prompted by the ne- 
cessity that he and other judges in 
the busy Annulment Panel of that 
Court should have quickly accessible 
to them the lex loct contractus as 
to the many marriages which are 
brought before that tribunal for dis- 
solution. Now the compilation of 
extracts and analyses has been put 
in a book. 
States as California, 
New 


are given some primacy of treatment, 


Naturally, the laws of 
Nevada, 
‘Texas, 


such 


Arizona, Mexico and 
with exposition of the civil law and 
the laws of nearby Mexico; but the 
painstaking coverage of American 


law as to annulment is sufficiently 


inclusive; and Judge Rhodes’ com- 
ments, as to particular “twists” in the 
law of each jurisdiction, are illumi- 
nating and useful, for the practising 
lawyer who has occasionally to give 


advice in this field. 


Roap TO REACTION. By He) 
man Finer. Boston: Little, Brown & 
Company (an Atlantic Monthly Press 
Book). 1945. $2.00. Pages xiti, 228. 

A skillful and hard-hitting reply 
to The Road to Serfdom, by Fried- 
rich Hayek (reviewed in this depart- 
ment in 30 A.B.A.J. 631), has been 
written by Professor Herman Finer, 
long a lecturer in the London School 
of Economics, lately a Visiting Pro- 
fessor in Political Science at Harvard. 
Probably this is to be regarded ‘as the 
authoritative reply of the British So- 
cialists to Hayek’s earnest plea for 
preserving the rule of law, constitu- 
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tional restraints on majority action 
against individual rights, and the vi- 
tality of the competitive system of 
free enterprise. 

Although brilliant dialectically, 
the answer lacks the poise and 
breadth of view which characterized 
Hayek’s presentation. If one were to 
its tone and 


draw inferences from 


tactics, Hayek must have genuinely 
alarmed those who believed (at least 
until the UNO sessions in London, 
and perhaps still do) that they can 
combat and overthrow the essentials 
of the American and British systems 
of ordered liberty and still escape 
the ascendancy of the rampant totali- 
tarianism which is now engaged in 
undermining free institutions in al- 
most every country on the globe and 
on the rugged na- 
tionalism of the British Labor Party 


is concentrating 


as its immediate target. 

Professor Finer’s mood of scath- 
ing rejoinder may be instanced by his 
assertion that his own chapters show 
that “Hayek’s apparatus of learning 
is deficient, his reading incomplete; 
that his understanding of the eco- 
nomic process is bigoted, his account 
of history false; that his political sci- 
ence is almost non-existent, his ter- 
minology misleading, 
sion of British and American politi- 
cal procedure and mentality gravely 
that his attitude to 
is trucu- 
lently authoritarian.” If Hayek and 


his comprehen- 


defective; and 


average men and women 
his book have other faults, an innate 
kindliness of nature must have held 
Professor Finer back from mention- 
ing them, despite his anger and furor 
that so inept a challenge of a planned 
Socialist economy should have won 
the commendation of so many keen 
and thoughtful Americans. 

[his department lacks space for 
going into details as to the assump- 
tions on which Dr. Finer relies as de- 
molishing Hayek’s stand against reg 
imentation and planned economy 
and Hayek’s plea for restoring the 
efficacies of bills of rights and the sta- 
bilities and security which come from 
law-governed freedom “slowly broad- 
ening down from precedent to prec- 
edent.” The two books may best be 


read togethers American lawyers may 


find it especially significant that Dr. 
Finer basically denounces as ‘‘a will- 
o’-the-wisp” Hayek’s demand that the 
state be impartial. ‘No state that has 
ever existed has even been impartial 
individuals,”’ Dr. 
Finer. “It is the definition of a state 


among exclaims 
that it is partial. ... Every law is a 
declaration of partiality for some 
group or some object.” If these adroit 
generalizations are sound starting: 
points as to law and government, and 
if the concept of the equality of men 
before the law and the existence of 
restraints On majority action against 
basic rights are discarded, then the 
partiality of the state for favored 
groups knows no bounds, and the 
road to a collectivist economy and a 
regimented citizenry seems to be 
opened wide. 


Homan LEADERSHIP IN IN 
DUSTRY: The Challenge of To- 
morrow. By Sam A. Lewisohn. 1946. 
New York: Harper & Brothers. $2.00. 
Pages viii, 112. 

Sam Lewisohn turned aside, many 
years ago, from a promising career 
in corporate law, to fulfill family re- 
sponsibilities in the management of 
extensive copper mining. In many 
humanitarian fields, he has made for 
himself a unique and respected place, 
because of the breadth of his knowl- 
edge, the catholicity of his outlook, 
and the unselfishness of his services 
to charities, to prison reform, to in- 
dustial management, and to labor 
relations. 

His book reflects the actuating 
philosophy of his life. He accents 
the ability of men of conflicting in- 
terests to get along with each other 
if they will. He follows no pattern 
which is acceptable to organized la- 
bor or to embattled management. He 
sees the whole picture in too much 
perspective; he has studied at first 
hand the best in British as well as 
American experience. He believes 
that labor problems can and should 
be settled in the plant, not in Wash- 
ington; by mutual consideration and 
give-and-take in conference, not by 
“government interference”. He has 
long practiced what he preaches; his 
enterprises have not always escaped 
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he onslaughts ol irresponsbile “left 


ving 


g” organizations. His warning 
5 that executives, particularfy the 
ngineers, must assume full respon- 
sibility for active human leadership 
n labor relations, else government 
will continue to impose too rigid 
controls and too much interference 
with managerial functions, in order 
io strengthen politically-minded la 
or leaders already vested with too 
much power without accountability. 


American LAW OF VETER- 
\NS. By Robert T. Kimbrough and 
Judson R. Glenn. 1946. Rochester, 
Vew York: The Lawyers Co-opera- 
ive Publishing Company. $10.00. 
Pages xxxu, 1277. 

lwo members of the publisher's 
ditorial staff have collaborated in 
producing an encyclopedia of the 
rights and benefits of veterans of 
\Vorld War II and their dependents. 
[he Federal statutes and regula- 
tions, and the pertinent State laws, 
ire given to supplement the compre- 
hensive and well-annotated text. The 
various controversial issues as to 
rights and benefits are competently 
treated. Forms for the various steps 
are included, along with a guide to 
he procedures. 

Recognizing that both the stat 
utes and the regulations are still sub- 
ject to frequent change, the publisher 
will issue a supplement, at least semi- 
annually but whenever the changes 
make it the law 
of the subject becomes reasonably 


advisable, until 
stabilized, after which it is expected 
that an annual supplement will be 
sufficient. 


Tes BELEAGUERED CITY: 
RICHMOND 1861-65. By Alfred 
Hoyt Bill. 1946. New York: Alfred 
1. Knopf. $3.00. Pages xiii, 313. 
Last Christmas one of my cousins 
vave me a slender volume of selected 
poems of Wordsworth. From Lees- 
burg, Virginia, it had been sent by 
our uncle, Lieutenant Ezekial Arm 
strong, C.S.A., as a gift to one of his 
sisters. The lieutenant had written 
on the fly leaf, on February 8, 1862, a 
message of brotherly affection, and 
had spoken of himself as “amid the 


confusion and bustle of camp, in 
sight of the enemy’s guns, occupied 
about my country’s freedom.” I like 
his restraint; he had been in some 
pretty stiff fighting, and in Decem- 
ber of that same year he was killed in 
the battle of Fredericks- 


burg. I believe I know how he felt 


action at 


when he wrote that what he was “‘oc- 

cupied about” was his “country’s 

freedom.” 
At least 


point of view is necessary for one who 


a consciousness of this 
would write of the War Between the 
States. Sympathetic understanding 
can and often does deteriorate into 
sheer romanticism. There is some- 
thing strangely appealing about “lost 
causes, forsaken beliefs, and impos- 
sible loyalties,” which divorces them 
from reality. Many Jacobites lifted 
their wine glasses above their water 
decanters and toasted “The King” 
“over the water”, long after they had 
ceased to desire that either the Old 
Pretender or Bonnie Prince Charlie 
should ascend the throne. No one 
would impugn the proved loyalty of 
the Southern officers, sailors and ma- 
rines who raised the “rebel yell” 
as the Stars and Bars fluttered from 
the mainmast of the battleship Mis- 
sissippi when she steamed into Tokyo 
Bay to be the scene of the Japanese 
surrender.! 

We Southerners like that kind of 
We are a bit on the senti- 
But all we ask of the 


thing. 
mental side. 
historians is accuracy. We don’t re- 
quire that they agree with us, but we 
should like for them to understand 
us. If they will only do this, we shall 
be as tolerant as Theodore Roosevelt 
was when he said that he had more 


1. A courtesy shown the Mississippi State 
Flag which is identic with that of the 
Confederacy. We may still thrill at the 
strains of Dixie, but after all it was a 
long, long time before the Scots failed to 
be touched when the bagpipes wailed, 
“Will ye no come back again?”. 

2. Author of Reveille in Washington. Miss 
Leech at another place refers to “the 
Southern gentleman in this author,” and 
writes that Mr. Bill’s book has “that 
ladylike quality which is the curse of 
Southern literature.” 

3. In a personal letter he writes me that he 
was bern in Rochester, New York 
(wherce came a host of Union com- 
manders and fighting men) , and that his 
ancestry “is all New York and Connec- 
ticut.”. One of his uncles served in the 
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friends and fewer supporters in Texas 
than in any other state in the Union. 

Mr. Bill admirably fits our con- 
cept of fairness —realism infused 
with tolerant understanding. In The 
Saturday Review of Literature, Mar- 
garet Leech? sneers: ‘Mr. Bill writes 
It is not 
clear from the context whether she is 


like a Southern gentleman.” 
imputing Southern nativity or an- 
cestry, or is merely indulging in what 
she regards as an opprobious epithet. 

In truth Mr. Bill has no “taint” 
of either Southern blood or 
Not 


He is a realistic historian 


en- 
vironment.® is he a senti- 
mentalist. 
who writes both accurately and en- 
tertainingly. He has conceived the 
happy idea of using Richmond as the 
barometer of the fortunes of the Con- 
federacy. Unity is obtained by telling 
the story of her people from the time 
they joyously and defiantly welcomed 
the secession of their state to the day 
the Union army entered and extin- 
the that had 
devoured her. 


guished fire almost 

If Confederate notables appear, it 
is because they are in, or come to, 
Richmond. Always near is Jefferson 
Davis, frequently ill, often obstinate 
and difficult to deal with, but ever 
courageous. From the front on Trav- 
eller, General Lee rides in for a con- 
ference and attends church. Stone- 


wall Jackson comes through and, 


after Chancellorsville, is brought 
back and laid in the Governor’s Man- 
sion—the star-crossed white banner 


his pall. There is a glimpse of Ad- 
miral Raphael Semmes, commander 
of the Alabama, whose breeding and 


charm strangely contrast with his 


imagined misdeeds as a “‘pirate.’’ 


Union Army. He was graduated (B.A.) 
from Yale in 1903. Even in the mind of 
Miss Leech, the Yale of that day should 
not be suspect; the college which was 
later named for its distinguished alum- 
nus, John C. Calhoun, was not then 
dreamed of. 

4. Anne Winslow in her delightful book 
The Dwelling Place, tells of serving tea 
at her home near Memphis from a serv- 
ice which the citizens of Boston presented 
to Admiral Winslow, who was Captain ol 
the Kearsarge when she sank the Ala: 
bama. Among the tea-drinkers were two 
West Pointers, intimate friends: one he1 
son, Colonel Randolph Winslow, U.S.A., 
a great grandon of Admiral Winslow; the 
other Colonel Luke Finley, U.S.A., a 
great grandson of Admiral Semmes. 
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Notice by Board of Elections 


Most colorful is Jeb Stuart, beau 
sabreur, who rode with his jongleur 
at his side, who loved waving plumes 
and lurid sashes, who was the perfect 
embodiment of the Cavalier, but who 
at heart was a Puritan, and even for- 
bade liquor at his mess.5 

There is John A. Campbell, who 
resigned as a Justice of the Supreme 
Court of the United States and later 
became Assistant Secretary of War ol 
the Confederacy. But of all the ci 
vilian officials seen by the people ol 
the beleaguered city, the most com 
plex and baffling was another lawyer, 
Judah P. Benjamin. Successively At 
torney General, Secretary of War and 
Secretary of State of the Confederacy, 
after the debacle he escaped to Bri 
tain and rose to the top of the Eng 
lish Bar.6 We as a profession would 
be poorer, it seems to me, if we gave 
up our heritage of the lives and works 
of “the lawyers of the lost cause’’- 
they are a part of the background ol 
American ideals, traditions, and loy- 
alties to points of view, now deemed 
by some to be outmoded. 

Mr. Bill has sketched discrimi- 


The following jurisdictions will elect a 
State Delegate for a three-year term be 
ginning at the adjournment of the 1946 
\nnual Meeting and ending at the ad 
journment of the Annual Meeting in 
1949: 


Arkansas Minnesota 


Colorado Nevada 
Delaware New Hampshire 
Georgia New York 
Idaho Ohio 

Indiana Oregon 
Louisiana Rhode Island 
Marvland Utah 


West Virginia 
Che following states will each elect a 
State Delegate to fill the vacancy in the 
term expiring at the adjournment of the 
1946 Annual Meeting: 
Louisiana 
Minnesota 


Utah 
West Virginia 
The following states will each elect a 
State Delegate to fill the vacancy in the 
term expiring at the adjournment of the 
1947 Annual Meeting: 
New Mexico 
Pennsylvania 
State 


Tennessee 
Vermont 
Delegates elected to fill vacan 
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likenesses of these and 
many other civil and military leaders. 
But this is aside from his main theme. 
He is chiefly concerned with recon- 
structing recollections which we hope 
will be a part of the treasure of our 
children’s children, 
some strange, new controversies lose 
the heat and zest which is put into 
them—with the heroism and selfish- 
ness of the people of a war-stricken 
city in our own land; 
feasting and starvation; 
sorrows and rejoicings; 
sympathy for, and their 
toward, their defenders; with un- 
and _self-sacrificing women 
devotion rarely been 
equalled; with unashamed and un- 
curbed profiteers whose greed has 


nating 


beside which 


then 
with their 
with their 
callousness 


with 


selfish 


whose has 


never been exceeded; with black mar- 
kets and rationing; with spies for 
both sides, who preferred, whenever 
possible, to use the technique of 
the melodrama. 

While Mr. Bill recognizes the 
genius for improvisation which 
the Confederate government some- 
times displayed, he does not gloss 


over its ineptitude in failing at other 
times to make good use of the men 
and supplies readily at its disposal. 
There is, however, no attempt at 
a reinterpretation of history; the 
judgments are those that are now 
generally accepted by impartial his- 
torians. With the possible exception 
of his highly critical evaluation of 
Jefferson Davis, they are those that 
are likely to be lasting. 

The task that Mr. Bill set for 
himself was to picture what hap- 
pened when grim war, even be- 
fore the atomic age, came to an 
This he 


has done with fidelity, in swift and 


invested American city. 


vivid prose.? 
WALTER P. ARMSTRONG 


Memphis, Tennessee 


5. A grand-niece of General Stuart once 
told me that his wife, before she pre- 
pared to retire, always turned the Gen- 
eral’s portrait to the wall. 

6. The latest (1943) biography of this 
unique character is Judah P. Benjamin: 
Confederate Statesman, by Robert Dou- 
that Meade. Oxford University Press. 

7. For a parallel study of the Confederate 

Army, see The Life of Johnny Reb, by 

B. G. Wiley, the biography of a com- 

posite private soldier. 


Notice by the Board of Elections 


cies take office immediately upon the 
certification of their election. Nominat- 
ing petitions for all State Delegates to 
be elected in 1946 must be filed with the 
Board of Elections not later than May 
31, 1946. Forms of nominating petitions 
for the three-year term, and separate 
forms of nominating petitions to fill va- 
cancies may be obtained from the Head- 
quarters of the American Bar Association, 
1140 North Dearborn Street, Chicago. 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 P.M. 
on May 31, 1946. 
Attention is called to Section 
cle V, 
vides: 
Not less than one hundred and fifty days 
before the opening of the annual meeting 
in each year, twenty-five or more mem- 
bers of the Association in good standing 
and accredited to a State (or the terri- 
torial group) from which a State Dele- 
gate is to be elected in that vear, may file 
with the Board of Elections, constituted 
as hereinafter provided, a signed petition 
(which may be in parts), nominating a 
candidate for the office of State Delegate 


for and from such State (or the terri 
torial group) . 


5, Arti 
of the Constitution, which pro- 


Only signatures of members in good 
standing will be counted. A membe1 
who is in default in the payment of dues 
for six months is not a member in good 
standing. Each nominating petition must 
be accompanied by a typewritten list of 
the names and addresses of the signers 
in the order in which they appear on the 
petition. 

Nominating petitions will be pub- 
lished in the first issue of the AMERICAN 
BAR ASSOCIATION JOURNAL which goes to 
press after the receipt of the petition. 
Additional signatures received after a 
petition has been published will not be 
printed in the JouRNAL. Special notice 
is hereby given that no more than fifty 
names of signers to any petition will be 
published. 

Ballots will be mailed to the mem- 
bers in good standing accredited to the 
States in which elections are to be held 
within thirty days after the time for filing 
nominating petitions expires. 

BOARD OF ELECTIONS 

Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Laurent K. Varnum 
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Prachsing lawyers eurde to the 
current LAW MAGAZINES 


ApMINIsTRATIVE LAW—Pub- 
ic Utilities—Federal Power Com- 
mission: The December issue of The 
George Washington Law Review 
Vol. 14—No. 1; pages 1-272) is spe- 
cially devoted to a review and anal- 
\sis of the regulatory activities of the 
Federal Power Commission. The oc- 
casion is the twenty-fifth anniversary 
of that agency. 
The symposium opens with intro- 


ductory statements by Senator Burton 


K. Wheeler and Representative Clar- 
ence F. Lea, respective chairmen of 
the Senate and House Committees 
on Interstate Commerce. A series of 
irticles, beginning with a reminiscent 
essay by Gifford Pinchot, traces the 
activities of the Commission over 
the years of its operations, the his- 
tory of the several and changing reg- 
ulatory statutes administered by the 
Commission, and the Commission’s 
relations with state and federal agen- 
In addition, there are several 
analytical articles on the Commis- 
sion’s theories of rate-making and 
accounting, and its policies with 
respect to the development of the 
natural gas industry. The whole 
issue adds up to the story of how 
such an agency, once established, 
grows and expands, in powers, per- 
sonnel of staff, 
industry. 

As in most “anniversary” num- 
bers, with such a purpose, exposi- 
tions are for the most part laudatory 
rather than objective in their ap- 
praisals of the work of the Federal 
Power Commission. However, the 
article by John S. L. Yost and Samuel 
Riggs on Practice and Procedure be- 
fore the Commission, and that by 
Randall J. LeBoeuf, Jr., on Electric 
Utilities under the Federal Power 
Act, do reflect some of the questions 


cies. 


and controls over 


which practising lawyers have had as 
to the recent administrative policies 
of the Commission. (Address: The 
George Washington Law Review, 
725 21st Strect, N. W., Washington 
6, D. C.; price for a single copy: 


$2.00). 


A pMINISTRATIVE LAW — In- 
ternational Organization—“Symposi- 
um in Legal Techniques for Interna- 
Administrative Agencies”: 
A compilation which is still most op- 


tional 


portune, although unfortunately de- 
layed in publication, is in the No- 
vember issue of the Jowa Law Review 
(Vol. 31—No. 1; pages 37-102). With 
“mushroom growth” in progress, not 
only for the staffs of the multiple 
agencies of the UNO but also for the 
advisory staffs of many of the member 
Nations, a symposium on the legal 
techniques of international agencies 
would be. of use in the pioneering of 
a new field of legal activity, if the 
precepts of experience were heeded 
by those who are making appoint- 
ments and improvising agencies and 
their organization. 

Proftssor Eugene A. Gilmore of 
the Iowa State University College of 
Law, writes a “foreword” in which 
he principally advances the sugges- 
tion that the experience had under 
American federalism may well be 
availed of in the ground-work of 


Editor’ Note. 





that 
the techniques unde 


international federalism, and 
particularly 
interstate compacts should be stud- 
ied. Professor Josef L. Kunz of the 
University of Toledo contributes a 
monograph on “Experience and 
Techniques in International Admin- 
istration” and another on “The Pan 
American Union in the Field of In- 
ternational Administration”. As a 
specific “case history” in point, Jo- 
seph P. Harris, the Personnel Direc- 
tor of UNRRA, tells the story of 
“The Development of an Interna- 
tional Civil Service for the Admini- 
stration of Relief and Rehabilitation 
of Devastated Areas”. Such vital 
questions as to the methods of as- 
suring that appointees shall be chosen 
for their competence and not for 
their subservience to ideologies, and 
the practicable ways of safeguarding 
against repetition of the American 
experience that such agencies tend to 


augment their own powers and grow 


“ec 


heedless of the requirements of fair 
hearing and honest-minded fact-find- 
ing, are not answered in this sympo- 
sium. Lacking a world federalism of 
sharply defined and limited powers, 
with a World Court empowered and 
minded to prevent usurpations of 
authority and the arbitrary exercise 
of powers, the problems of keeping 
the international administrative 
agencies their staffs within 
bounds may be more formidable than 


and 


such problems are as to internal 
agencies within the United States 
After all, 
the personnel of the international 
agencies and their staffs will come 
preponderantly from countries which 
know no doctrines of limited powers 
and enforced con- 
formance to such limitations. (Ad- 
dress: Iowa Law Review, Iowa City, 
Iowa; price for a single copy: $1.50). 


under the Constitution. 


in government 


Members of the Association who wish to obtain any article referred to 


should make a prompt request to the address given with remittance of the 


price stated. If copies are unobtainable from the publisher, the JouRNAI 


will endeavor to supply, at a price to cover cost plus handling and postage, 


a planograph or other copy of a current article. 
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Avia PION LAW—Luiability and 
Taxation: As further evidence of the 
growing interest among lawyers in 
the legal problems arising out of the 
growth of airplane traffic, the Janu- 
ary issue of the Michigan State Bao 
Journal is devoted exclusively to 
what is labeled ‘Aeronautical Law” 
(Vol. XXV—No. 1; pages 3-57). In- 
cluded are an analysis of the new 
Michigan Aeronautics Code, two 
articles on aviation liability, a study 
of the special problems encountered 
in the construction and operation of 
airport and landing fields, and 
articles dealing with aviation taxa- 
and (Address: Mi- 
chigan State Bar Journal, 412 Olds 


Tower, Lansing 8, Mich.; price for 


tion insurance. 


a single copy not given). 


CCoMMERCE The Law of World 
Trade 
fair Competition in 
Trade”: In the (January) is- 
sue of the World Trade Law Journal, 
established by the Commerce Clear- 


“Protection Against Un- 
International 
first 


ing House, Inc., to cover the growing 
field of title, 
Rudolph New 
York Bar, informative ar- 
ticle on the above-quoted subject 
(Vol. 1—No. 1; 4-11). The 


new quarterly contains 


indicated by its 
the 


law 
Callmann, of 


has an 


pages 
magazine 
angles of 


contributions on other 


world trade law, by lawyers of 
World 
North 


Ill.; 


several countries. (Address: 
214 


Avenue, Chicago 1, 


Trade Law _ Journal, 
Michigan 


price for a single copy: $2.50). 


Const FUTIONAL LAW —- 
“The Divided Supreme Court, 1944 
1945”: To the lawyer whose profes- 


sional interests lie chiefly in the work 
of appellate courts, the alignment 
of individual judges in particular 
cases and the forecasting of future 
alignments are fascinating subjects 
for discussion and speculation. This 
pastime has been relished especially 
by those who follow closely the deci- 
sions in the Supreme Court of the 
United States. When the tabulation 
ol statistics on “past performances” 


234 
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of judges is introduced, the pastime 
assumes aspects of a scientific study, 
which may be dangerously illusory. 
Herman Pritchett, 
of the Political Science Department 
of the University of Chicago, gives 


Professor C. 


such a study, under the above-quoted 
title in the December issue of the 
Michigan Review (Vol. 44— 
No. 3; 427-442). He has 
tabulated the votes of each member 
of the Court during the October 1944 


term, in a search for “the pattern of 


Taw 


pages 


division on the Court.” The voting 
records of the Justices are weighed 
according to several important types 
of cases before the Court, from all 
concludes that 
the members of the Court are ‘“en- 


of which the author 


gaged in a basic controversy as to 
the allowable extent of public con- 
(Ad- 


dress: Michigan Law Review, Ann 


trols versus private rights.” 


Arbor, Mich.; price for a single copy: 
$1.00) . 


ConsriruTIONAL LAW: 
“Robert H. Jackson: The Middle 
Ground”: A “portrait” of Associate 
Justice Robert H. Jackson of the 
Supreme Court of the United States, 
but lately of Nuremberg, Germany, 
with particular reference to his eco 
nomic, political and social views as 
gleaned from his writings, speeches, 
and judicial opinions, is undertaken 
in the December issue of the Louts- 
iana Law Review (Vol. VI—No. 3; 
pages 381-405). The intrepid author 
is James A. Nielson, Staff Sergeant 
in the Army Air Forces. The ma- 
terial was originally prepared as 
graduate research in the Department 
of Political Science in the University 
of California. The analyst charac- 
terizes Mr. Justice Jackson as one 
of the important appointees to the 
Court in the last twelve years, “who 
has influenced the period both as a 
political and legal writer and as a 
and 


practitioner of government”, 


who today occupies “a position 
which gives him a major share of 
the balance of power in the Supreme 
Court”. (Address: 


University 


Louisiana Law 


Review, Station, Baton 


Rouge, La.; price lor a single copy 
$1.00). 


ConstITUTIONAL LAW- 
“The Constitutionality of Excess 
Condemnation”: The leading “note” 
in the January issue of the Columbia 
Law Review (Vol. XLVI—No. |}: 
pages 108-117) considers the evoly 
ing standard of “public use” by 
which the validity of State condem 
nation of excess amounts of prop. 
erty is measured. The author finds 
that in the field of eminent domain, 
“public use” has steadily broadened 
in meaning until the test now ap- 
pears to be that which the due proc- 
ess clause imposes on all legislation; 
namely, that the purpose for which 
the excess amounts of property are 
taken be reasonable under the cir- 
cumstances surrounding the particu: j 
(Address: 
Review, Columbia 
University, New York 27, N. Y.; price 
for single copy: 85 cents). 


lar project in question. 


Columbia Law 


Const! TUTIONAL LAW—The 
Fourteenth Amendment—“State Ac- 
tion”: When the Supreme Court in 
Screws v. United States, 325 U.S. 91 
(1945), displayed continuing differ- 
ences of opinion among its members 
on what constitutes “State action” 
as distinguished from the action of 
individuals for the purposes of inter- 
preting and applying the Fourteenth 
Amendment, it was to be anticipated 
that a new crop of law review arti- 
cles on that basic question would be 
stimulated. Two such are now noted 
by this department: James D. Bar- 
nett, Professor Emeritus of Political 
Science in the University of Oregon, 
reviews the leading precedents on 
the question in what is called the 
June issue of the Oregon Law Re 
view (Vol. XXIV—No. 4; pages 227- 
243) ; and Julius Cohen, Professor of 
Law at the University of Nebraska, 
writing in the January issue of the 
Columbia Law Review (Vol. XLVI 
—No. 1; pages 94-106) under the title 
“The Screws Case: Federal Protec- 
Rights”, considers 
that “the correctness of the majori- 


tion 


of Negro 
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\y's position on this issue may con- 
veniently be demonstrated by expos- 
ing the fallacies which inhere in the 
Roberts - Frankfurter - Jackson opin- 
(Address: Oregon Law Re- 
view, Eugene, Ore.; price for a single 
75 cents—Columbia Law Re- 
view, Columbia New 
York 27, N. Y.; price for a single 
copy: 85 cents). 


” 
1on. 


copy: 
University, 


ContRaActs—Wwa: Contracts— 
Settlement—Reserva- 
tions: Whether terminated war con- 


Termination 


tracts are settled in the speedy, fair 
and final manner which the Contract 
Settlement Act of 1944 was designed 
to insure, is the question put before 
the readers of the leading article in 
the December issue of The University 
of Chicago Law Review (Vol. 13—No. 
|; pages 1-51). Entitled “In the 
Wake of Speedy Termination Set- 
tlements”, the discussion is by Keith 
I. Parsons, Assistant Chief of the 
Legal Division and member of Set- 
tlement Review Board, and Walter 
J. Blum, Attorney in the Legal Di- 
vision, both of the Chicago Ord- 
nance District. As one might expect 
from the official duties of the authors, 
their 
experiences, down to last October, 
in the Chicago Ordnance District. It 
is reasonably assumed that these pro- 
vide a representative cross-section of 


observations are based upon 


the workings of the national pro- 
gram for settlement of terminated 
war contracts. Speed and fairness, 
which are two of the Contract Set- 
tlement Act’s three basic objectives, 
are deemed by the authors to have 
been generally attained. Finality of 
settlement, the third objective, is seen 
by them to be frequently limited by 
reservations and exceptions to the 
mutual release of rights and obliga- 
tions under the terminated contracts 
and by unsettled rights and obliga- 
tions embodied in the settlement 
agreement, which thus in effect re- 
places the terminated contract. Most 
of the discussion in the article centers 
around such reservations, the usual 


‘types of which concern disposition of 


not-readily-severable facilities, sub- 
contract claims, and termination in- 
ventories (with emphasis on the com 


monly found devices of scrap war- 
ranties, use representations and stor- 
age agreements) . Following a section 
on extraordinary relief, mistakes and 
fraud, the authors conclude that 
“While a number of the ramifica- 
tions have been explored, the passage 
of time alone will completely reveal 
the gamut of reserved problems, an- 
cillary negotiations, and _ time-con- 
suming controversies which will fol- 
low in the wake of speedy termina- 
tion settlements.” (Address: Univer- 
sity of Chicago Law Review, 5750 
Fllis Avenue, Chicago, IIl.; price 
for a single copy: 75 cents) . 


Corpora PIONS — “Company 
Reform and the Ultra 
Doctrine”: An interesting summary 


Law Vires 
of the English rule of ultra vires as 
applied to a limited liability com- 
pany, is in the January number of 
The Law Quarterly Review (Vol. 62; 
Wal 
upon the 


pages 66-76). The author, Dr. 
ter Horrwitz, comments 


proposal of the Company Law 
Amendment Committee in 1945 that 
the ultra vires doctrine be abolished. 
The history of the development of 
the rule, through what the author 
conceives to be erroneous reasoning 
on the restrictive effect of the ‘‘ob 
jects” clause of a limited company’s 
memorandum of association, is traced 
by references to the leading English 
decisions. Professor Ballentine’s crit- 
icism of the doctrine of ultra vires in 
American law is quoted with ap- 
proval. (Address: The Law Quar- 
terly Review, The Carswell Co. Ltd., 
Toronto, Canada; price for a single 
copy. $1.75). 


Eevinence “Recent Develop 
ments—A Service for Returning Vet- 
erans”’:—The first of a series of con- 
cise expositions of recent develop- 
ments in the various fields of law is 
in the December issue of the Michi 
Review (Vol. 44—No. 3; 
pages 448-461). This commentary on 


gan Law 


the law of evidence should be a help- 
ful refresher for the returning vet 


eran and others, as it treats of some 
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of the late decisions on the parol 
evidence rule, the admissibility of 
business entries, confessions, and the 
admissibility of tests to determine 
paternity, intoxication, and decep- 
(Address: Michigan Law Re- 
view, Ann Arbor, Mich.; price for a 
single copy: $1.00). 


tion. 


Ix TERNATIONAL ORGANIZA- 
PION—The UNO—“ The United Na- 
tions Security Council’: One of the 
better analyses of the history and 
wording of the provisions of the UNO 
Charter as to the Security Council 
and the consequent problems as to its 
effective functioning is in the Decem- 
ber number of the Virginia Law Re- 
view (Vol. 32—No. 1; pages 115-146). 
The author is Alfred P. Fernbach, of 
the Faculty of Political Science at the 
University. (Address: Virginia Law 
Review, Charlottesville, Va.; price 
for a single copy: $1.00). 


INTERNATIONAL ORGANIZA- 
TION—Treaty-making Powers of the 
United States Senate—“‘International 
Organization and the Senate”: The 
December issue of the Tennessee Law 
Review” (Vol. 19, No. 1; pages 29- 
39), contains a thoughtful article on 
the above-quoted, by Major John F. 
Schmidt, a patent attorney for the 
General Motors Corporation who 
has been serving in the United States 
Army. Although he analyzes and dis- 
cusses the text and history of the con- 
stitutional provisions, his article is 
mostly in advocacy of Clarence K. 
Streit’s “Federal Union Now.” (Ad- 
dress: Tennessee Law Review, 720 
West Main Knoxville, 
Tenn.: price for a single copy: 75 


Avenue, 


cents). 


Lasor AND EMPLOYMENT 
Act—‘Unem- 
The So- 


cial Security Act having rounded out 


—The Social Security 
ployment Compensation”: 


ten years of existence, The Yale Law 
Journal commemorated the event by 
devoting its current (December) 1s- 
sue to an examination and evalua-. 
tion of the Act and its major impacts 
(Vol. 55—No. 1; pages 1-263). The 
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symposium contributes considerably 
to an understanding of the problems 
of unemployment, to which the Act 
was originally directed, and the cur- 
rent proposals for radical changes 
which would affect not only the 30,- 
000,000 workers presently covered by 
unemployment insurance but also 
many millions more who would be 
brought within its coverage. Some 
fifteen articles are devoted to the 
law’s development, an evaluation of 
the program of unemployment com- 
pensation as it is now administered, 
and a survey of the provisions of 
State statutes governing liability for 
taxation and eligibility for benefits. 

The 
persons who have had first-hand con- 
tact with the development and the 


selected contributors are 


day-by-day operation of unemploy 
ment compensation laws and with 
the agencies responsible for their ad- 
ministration. Their avowed attitude 
and approach are not that of parti- 
the Act but that of earnest 
workers who wish to see it extended 


sans for 


to attain still broader objectives. The 
opposing views, as to the mounting 
burdens which these laws and their 
extension will place on the Ameri- 
can economy, and as to the ultimate 
social consequences of general de- 
pendence on government for bounty 
in the place of individual thrift and 
diligence, are virtually unrepresent- 
ed in this symposium. 

By way of background, the first 
three articles give the underlying as- 
sumptions of the Act, the socio-eco- 
nomic objectives in view, the impacts 
of the Act’s requirements upon the 
development of State statutes, and 
the effect the authors think 
the Act has had on 
economy. Here there is given a 


which 
American 


first-hand explanation of the condi- 
tions which shaped the provisions of 
the present laws relating to eligi 
bility for benefits, liability for taxa- 
tion, duration, financing, and ad 
ministration. Only as these matters 
are considered and understood in re- 
lation to each other, can the opera- 
tion, the trends, and the defects, of 
the present laws be fully grasped and 
the changes 


proposed properly 


appraised 
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Che profession of law will have 
particular interest in the article deal- 
ing with the common-law concept 
and the legislative definition of the 
employment relation and their ef- 
fects upon the coverage of those in- 
tended to receive unemployment 
benefits. The exposition is also help- 
ful to an understanding of the varia- 
tions in the provisions of various 
State statutes as to eligibility for 
benefits. These variations are ana- 
lyzed, differentiated and contrasted, 
in six articles written by attorneys 
for the Federal Security Agency and 
appropriately grouped under the 
heading of “Eligibility and Disquali- 
fication for Benefits”. A reading of 
these articles should yield a clearer 
understanding of the various factors 
which determine an employee’s right 
to unemployment compensation, of 
the basic objectives underlying State 
statutes, and of the reasons for con- 
flicting attitudes and policies on the 
part of State agencies and in the de- 
cisions of Courts. 

The four concluding articles deal 
with the administrative machinery 
of unemployment compensation as 
it is operated by the various States, 
the highly controversial topic of “‘ex- 
perience rating’, and organized la- 
bor’s demand for a “liberalization” 
of the unemployment security sys- 
tem. By giving different viewpoints 
as to the shortcomings of the present 
set-up, the articles help to crystallize 
the vital issues involved in the pro- 
posed changes. 


this inte- 
grated series of articles an analysis 


A reader will find in 


and discussion which shed light on 
almost every phase of unemployment 
compensation. Thus viewed, the De- 
cember issue is highly advisable read- 
ing for those who are interested in 
the legal, economic and sociological 
aspects of unemployment compensa- 
tion laws and their practicable inte- 
gration into the American economy. 
(Address: The Yale Law Journal, 
401A Yale Station, Haven, 
Conn.; price for a single copy: $1.25). 


New 


Lecista TION — “Indiana Law 
and Legislation 1940-1945”: The In- 


diana State Bar Association prepared 
a survey of law and legislation in 
that State during the war years, as an 
aid to members of the Bar who have 
been absent in war service. Publica- 
tion of this useful project was begun 
in the January issue of the Jndtana 
Journal (Vol. XXI—No. 2; 
pages 75-220). The first installment 
is devoted to Procedure, Property 
and Taxation. Other subjects will 
be covered in subsequent issues. (Ad- 
dress: Indiana Law Journal, 38 Max- 
well Hall, Bloomington, Ind.; price 
for a single copy: 75 cents). 


Law 


Lise AND SLANDER—/945 
Legislation in California: The De- 
cember issue of the Southern Cali- 
fornia Law Review (Vol. XIX— 
No. 2; pages 119-126) comments on 
recent legislative changes in the 
California Civil Code, as to the law 
of libel and slander. It is indicated 
that the changes, for the most part, 
merely effect a codification of the 
prevailing decisional law of the 
state. Of particular interest is the 
statutory classification of defamation 
by radio as slander; also the limita- 
tion that only special damages may 
be recovered for slander by radio o1 
libel by newspaper, unless the plain 
tiff can establish defendant’s refusal 
to retract after demand. (Address: 
Southern California Law Review, 
3660 University Avenue, Los Angeles 
7, Cal.; price for a single copy: 
$1.00) . 


Mauzrary LAW — “Disability 
Benefits for Discharged Soldiers— 
Law, Regulation and Procedure”: 
A valuable guide for practicing law- 
yers, as to the rights of returned vet- 


erans to disability and the 
procedure for those 
rights, is the leading article in what 
is called the November issue of the 
Iowa Law Review (Vol. 31—No. 1; 
pages 1-36). Captain Leo E. Fitzgib- 
bons, J.A.G.D., assigned to the Sur- 
geon General’s Office, U. S. Army, 
writes with a special understanding 
of the administrative procedures for 
The 


pay 
determining 


awarding disability benefits. 
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The 


yascs for receiving disability bene- 
fits, the varying degrees of assistance 
inder the Veterans’ Administration, 
ind the procedure for establishing 
an officer’s right to retirement pay, 
are covered. The notes are replete 
with references to the 
\rmy regulations presently in ef- 
fect and to principal interpretative 
opinions of the Judge Advocate 
General. (Address: Iowa Law Re- 
view, lowa City, Iowa; price for a 
single copy: $1.50). 


numerous 


P \TENTS—M onopolies—“Patents, 

Intitrust Law and Antitrust Judg- 
ments Through Hartford-Empire”: 
An article entitled as above, by 
Philip Marcus, Special Assistant to 
the Attorney General, United States 
Department of Justice, is in The 
Georgetown Law Journal (Vol. 34— 
No. 1; pages 1-63). It consists of a de- 
tailed analysis of the Hartford-Em- 
pire Co. case (323 U. S. 386), with 
reference to the facts and law in- 
volved in that case, the judgment 
rendered, and the effects on the glass- 
container industry. The author’s list- 
ing of legal principles, representing 
the state of the law at the time the 
Hartford-Empire suit was filed, as 
well as his discussion of the many 
features of the final judgment ren- 
dered, are of considerable interest to 
lawyers dealing with patent and 
antitrust law questions. Although 
some of his observations and conclu- 
sions, particularly with respect to 
how far a court of equity can go in 
an injunctive decree where a case of 
illegal restraint has been made out, 
may be open to serious question, the 
treatment as a whole offers a clear 
picture of the legal ramifications of 
the problems of the abuses of pat- 
ents. (Address: The Georgetown 
Law Journal, Washington, D. C.; 
price for a single copy: $1.00). 


R ravine GUIDE — New Com- 
pilation for the Law Library of the 
University of Virginia: An interest- 
ing new project, in the field in which 
the JouRNAL is still exploring the 
practicalities through this depart- 
ment and “Books for Lawyers’, is 


that of students in the Law School 
of the University of Virginia. Con- 
fronted with the that 
diversified reading outside of case 


realization 


books and bound volumes of judi- 
cial decisions is required for keep- 
ing abreast of the law and the new 
angles of the problems about which 
lawyers have to think and advise, 
a self-constituted committee of stu- 
dents has formed a 
Society and established a Reading 
Guide, in aid of their law library, 
their 
the law alumni. The January (1946) 
issue is Volume 1—No. 1. 

At first they contemplated the 
preparation and issuance of a few 
mimeographed sheets from time to 
But their plan soon went be- 
yond that, although their product is 
still mimeographed. The first issue 
is made up of three sections. In the 
first, five current books for lawyers 
(and law students) are concisely re- 
Preponder- 
antly but not exclusively, the selec- 
tions are of volumes which have been 
reviewed in “Books for Lawyers”. In 
the second section (‘periodicals’) , 
six significant articles in current 
law reviews, journals, etc., are indi- 
cated and summarized—one of them 
Charles Prince’s exposition of “The 
Evolution and Crisis in Soviet Juris- 
prudence”, in 
of the JOURNAL. 
written by a professor of law, is a 
bibliography and outline of a major 
current subject in the field of law 
and policy—in the first issue, labor 


Publications 


fellow-students, and some of 


time. 


viewed and interpreted. 


the November issue 
The third section, 


relations. The young men of the 
University of Virginia Law School 
have thus launched a most interest- 
ing compilation, supplementary to 
the broader coverage given by cor- 
responding departments of the Jour 
NAL but specializing in what the stu- 
dents of the particular institution 
believe will be of help to them. It 
all may help toward a reading and 
thinking profession, which is greatly 
to be desired. 


Taxation — Income Tax - 
“When Is Real Estate Held for the 
Production of Income Used in the 
Trade or Business”: John Dane, 'r., 
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of the Massachusetts Bar, contributes 
a “note” under the above title to the 
November issue of the Harvard Law 
Review (Vol. LIX—No. 1; pages 
119-126). He points out what he 
regards as an inconsistant attitude 
of the Commissioner of Internal 
Revenue as to the meaning of the 
phrase “used in the trade or busi- 
ness’, as illustrated by the amend- 
ments to the Regulations under the 
“capital provisions of the 
Federal Income Tax laws 
special and published rulings. 


gain” 
and by 


Mr. Dane’s basic concern, how- 
ever, is not with the immediate prob- 
lem suggested by the title of his 
article but rather with what he re- 
gards as an opportunist attitude of 
the Commissioner, which he believes 
this situation to exemplify. This he 
considers is indicative of the danger 
of restricting the scope of judicial 
review of the Commissioner’s ac- 
tions through the adoption of any 
doctrine of administrative finality. 
He urges that the Commissioner’s 
Regulations should be treated by the 
courts in the same manner as the 
taxpayer’s interpretation — as no 
more than his view as to how the 
statute should be interpreted. (Ad- 
dress: Harvard Law Review, Cam- 
bridge, Mass.; price for a single copy: 
75 cents). 





RESTATEMENT OF THE LAW 
(Continued from page 189) 


nostalgia for the moods and the set- 
ting of that prodigious work. 

Gone are nearly all of the great, 
the wise, the kindly, of that genera- 
tion—in their place, perhaps, a mil- 
lennium of the lesser figures. But the 
work of the wise remains—one of 
their many monuments. Produced 
and fused in such a crucible of schol- 
arship and experience as the Institute 
assembled, the Restatement was and 
is truly worthy of the acceptance 
which it has received at the hands of 
the courts, the law reviews, the 
authors of textbooks and the writers 
of briefs, in all parts of the United 
States. 

WILLIAM L. RANSOM 

New York 
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House of Delegates Proceedings 


(Continued from page 207) 


may consider any controversies r¢ 
ferred to it between life underwrit 
ers and lawyers, and shall seek to 
settle and dispose of same, and 
shall, in appropriate cases, seek to 
be of assistance, when requested so 
to do, in an advisory capacity to 
state and local bar associations and 
associations of life underwriters, 
for the amicable and cooperative 
solution of disputes or misunder- 
standings. ‘The National Confer- 
ence shall have authority, in ap- 
propriate cases, to forward com- 
plaints, where they apply to law- 
vers, to state and local bar associa 
tions, or in the case of life under- 
writers, to state and local associa 
tions of life underwriters. 

Phat no act or thing done by the 
National Conference shall be 
deemed binding upon the Ameri 
can Bar Association or the Na- 
tional Association of Life Under- 
writers unless ratified and ap 
proved by the governing body ol 
the respective associations. 
[hese recommendations were 


adopted by the House of Delegates. 


Recommendations as to the 
National Civil Service 


Lhe following recommendations of 
the Committee on Civil Service wer¢ 
presented by Chairman Murray Sea 
songood of Ohio, and were adopted 
by the House: 

Resolved, Vhat the Congress b« 
and it is urged not to include in 
the Appropriation Act for the fis 
cal year 1947 a prohibition against 
using part of the appropriations 
made to the Civil Service Commis- 
sion for the Legal Examining Unit 
in the Examining and Personnel 

the Com 


Utilization Division of 


mission, and, further, that a_ bill 
be passed to reestablish the Board 
of Legal Examiners as a part ol 
the Civil Service Commission. 
Resolved, Vhat, regarding vet- 
erans in the civil service, it is pos- 
sible and desirable to give recog- 
nition to the 


invaluable services 


they rendered and yet not have 


preferences so great as to jeopardize 


4merican Bar 
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the proper functioning of the 
merit system; and, therefore, giv- 
ing weight to both considerations, 
that the following principles are 
applicable: 

(1) Experience gained in mil 
itary service and training and 
education received through mil 
itary agencies should be prop 
erly evaluated and recognized in 
determining eligibility and in 


rating education and experience. 
) 


Preference should be con- 
fined to original entrance and 


(2 


not applied to promotion within 
the service. 

(3) Regardless of the extent 
of privileges accorded, all vet- 
erans should be required to ob- 
tain at least a passing mark in 
competitive tests before being 
entitled to any preferred status. 

(4) Preference should be 
granted in the form of credits to 
be added to the earned ratings in 
examinations, with disabled vet- 
erans receiving up to 10 points 
and other veterans no more than 
)» points to be added to their 
earned ratings in examinations. 

(5) Veterans’ preference 
should apply for a reasonable 
period after discharge of the 
veteran from the armed services. 

(6) Civil service employees 
who, while in good standing in 
the civil service, left to engage in 
military service should be given 
credit for seniority purposes for 
time served in the military serv- 
ice. Those among them who be- 
came disabled in military service 
to such an extent that they may 
be unable to perform their pre- 
vious duties, should, whereve1 
possible, be transferred to other 
positions in the service for which 
they may be fitted. 


Report as to Legal Education 
and Admission to the Bar 
Chairman Albert J. Harno presented, 
for the Section of Legal Education 
and Admissions to the Bar, the fol- 
lowing resolution which was adopted 
by the House: 
Resolved, That the University 
of Puerto Rico College of Law, Rio 


Piedras, Puerto Rico, be provision 
ally approved as meeting the stand 
legal education of the 
American Bar Association. 


ards of 


Supplementing the printed report 
of the Section, Chairman Harno 
spoke of several phases of the work 
of the Section. 

The first of these concerned the 
relaxation in bar admission require 
ments that have occurred in a few 
States. “At the beginning of the war,” 
he said, ‘there were some relaxations 
which involved the admission of 
men entering the Armed Forces who 
had not completed their full period 
of law study. 

“More recently there have been 
relaxations in at least seven States, 
permitting veterans to be admitted 
without taking bar examinations. 
While the harm done so far is not 
serious, since these measures com- 
monly specify that these individuals 
must be graduates of approved law 
schools, we must reckon with the fact 
that further relaxations may occur 
and it is needful that all of us be on 
the alert lest these movements de- 
generate into an extensive letting 
down of the bars to admission. 

“The question turns on our obli 
vations to war veterans. The debt we 
Should 


one of the means of compensation be 


owe these men is boundless. 


that of making concessions to them 


toward their admission to the bar; 

“If this question implies assist 
ance by way of scholarships and 
grants of money to aid them in se 
curing an education, the answer 
should be an emphatic ‘yes.’ If it in 
volves the evaluation of the training 
they have had in the Armed Forces 
and translating that training, when- 
ever it is equivalent to college work, 
into college credit, the answer again 
should be ‘yes.’ Indeed, that proced- 
ure has already been approved by 
various agencies, including the Coun- 
cil of this Section, which has an- 
nounced a set of criteria under which 
credits can be evaluated. 

“But if 


granting shortcuts for admission to 


the question involves 


the bar, the answer should be ‘no.’ 
And here I wish to recall the clear 


answer this House gave to this ques- 
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lion a year ago in a resolution you 
adopted. That resolution declared: 

The American Bar Association 
. that 
it is a disservice to returning vet- 


is firmly of the opinion 


crans to provide them with short- 
cuts for admission to the bar, since 
such shortcuts would tend to make 
possible and encourage admission 
to the bar without proper prepara- 
tion. It is convinced also that this 
is a subject in which the public is 
concerned and that the lowering of 
the standards of admission to the 
bar is against the public interest, 
which requires that only qualified 
persons be admitted to the bar. 

“Another factor in the work of 
the Section to which I wish to refer,”’ 
Chairman Harno continued, “relates 
iv the progress that 1s being made on 
programs of refresher courses for re 
turning veterans. I take great pleas- 
ure in reporting that refresher courses 
are in Operation or in process of be 
ing organized in various parts of the 
that 
grams, together with pamphlet ma- 


United States and these pro 
terials on recent developments in the 
law, are being made available to law 
ver-veterans.” 


The Work of the Practising 
Law Institute 


\t Dean Harno’s request, the privi 
eges of the floor were granted to 
lieutenant Colonel Sidney Post Simp 
son, member of the Association and 
professor of law on leave from Hat 
vard Law School, who was currently 
devoting his full time as adviser to 
ihe Practising Law Institute. 

“Under the auspices of the Prac- 
ising Law Institute,” said Colonel 
Simpson, “refresher courses have 
been organized in twenty-four states, 
ind in at least ten other states such 
courses are being planned by bar as- 
sociations or law schools, with the 
peak of demobilization still several 
months ahead. 

“One of the ways in which we 
ope to be able to help is by supply 
ing printed materials suitable for re- 
Such 
ire already available on federal taxa- 
ion, and I. think we will all agree 


iat all lawyer veterans need refresh 


resher instruction. materials 


ing in that subject. By the middle of 
February or thereabouts, we hope to 
have available printed materials on 
general and trial practice, some thir- 
ty-five practical monographs aggre- 
gating perhaps fifteen hundred pages, 
which are being prepared under the 
general editorship of Dean Rosrvoe 
Pound. 

Other publications are planned 
by the Institute, Colonel Simpson 
said, such as a collection of articles 
on significant developments in the 
law during the war years, written by 
distinguished scholars; and for those 
lawyer veterans who cannot be 
reached by lecture courses, extension 
courses are in preparation. In addi 
tion to supplying these publications, 
the Institute, he promised, will on 
ganize and conduct courses at the 
request of State and local bar asso- 
ciations, as has already been done 
with the tax courses. 

Resuming the report of the Sec 
tion, Dean Harno stated that, at its 
meeting just completed, the Council 
had adopted the following resolution: 

Resolved, That 
the Section of Legal Education and 


the Council of 


\dmissions to the Bar investigate 
the advisability of cooperation 
with the Inter-American Academy 
of International Law in the study 


of law by exchange students. 


Over-all Re-Study of 
Education and Admissions 


\t the 1944 Mid-Year Meeting, the 
House of “Delegates had instructed 
the Section to undertake an over-all 
study of legal education and admis 
sions to the bar; and pursuant to that 
instruction, the Council adopted the 
following resolution: 
The 


Legal Education and 


Whereas, Council of the 


Section of 
Admissions to the Bar postponed 
action on said resolution during 
the period of hostilities, and 
Whereas, The Section of Legal 
Education and Admissions to the 
Bar deems it important to the pub 
lic interest, the profession, and to 
prospective students of the law 
that such an over-all study be un- 
dertaken promptly; therefore be it 


House of Delegates Proceedings 


Resolved, Vhat 
the Section of Legal Education and 


the Council of 


\dmissions to the Bar proceed im- 
mediately to prepare plans and 
take the necessary steps to carry 
out the directives of the resolution 
of the House of Delegates. 

No action was required upon the 
above resolutions, which were re- 
ported for the information of the 
House; but in explanation of the 
second resolution Dean Harno said: 

“As the 


now conceives the import of the reso- 


Council of the Section 
lution passed by the House in Febru- 
ary, 1944, it projects an undertaking 
vastly more significant than that of 
a mere study of law schools and of 
legal education. Legal education is 
involved, but in its broader implica- 
tions, as the Council of the Section 
conceives this task, the study includes 
an appraisal of the place of the law 
and of the lawyer in the American 
scene—an appraisal of law and the 
lawyer in relation to the ongoing 
processes of a. free society. Are law 
and government under law essential 
that 
society? What is the role of the law- 


to the idea and the ideals of 
yer in a democratic system of gov- 
ernment? Is it conceivable to have a 
free society which does not have as an 
integral part of it a highly trained 
legal profession? What is the func- 
tion of law in American affairs? What 
contribution does the lawyer make 
to American affairs? These are some 
of the questions to which our profes- 
sion should have an answer. They are 


questions of high significance to the 


“American people. 


“And finally they are questions to 
which the law schools require an 
answer before they can define the ob- 
jectives of legal education. 

“I give you this brief statement 
at this time to acquaint you with 
what the Section of Legal Education 
has in mind. We expect to tell you 
much more about this project in the 
near future. I wish to say now, how- 
ever, that in the opinion of many 
lawyers and of many citizens who are 
not lawyers, the study we contem- 
plate is long overdue. Properly con- 
ceived, it can be one of the most sig- 
nificant undertakings to which the 
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American Bar Association has ever 
devoted its attention.” 


The 
of the Committee on the Court of 


first four recommendations 
Claims were presented by Chairman 
Robert T. McCracken of Pennsy]l- 
vania: 
That a 
Court of Claims into a trial court 


formal division of the 
and an appellate court is inadvis- 
able because of the peculiar juris- 
tion and nature of that court. 

That there be a gradual devel 
opment of the commissioner sys 
tem in the court similar to proceed- 
ings before masters in courts of 
equity, before examiners in admin- 
istrative bodies and before referees 
in bankruptcy proceedings, which 
would give the reports of commis 
sioners more the nature of decision 
of trial courts, and thus develop 
an increasing system of review in 
the consideration of cases by the 
Court of Claims. 

Chat such development be un- 
dertaken through existing statutes 
pertaining to the Court of Claims 
rather than 
changes. 


by fundamental 

That the question of feasibility 
of making the Federal Rules of 
Procedure applicable to practice in 
the Court of Claims be referred 
back to the Committee for further 
study. 

These recommendations were 
adopted by the House. 

In explanation of two other rec- 
ommendations, submitted by a ma- 
jority of the committee, Mr. McCrack- 
en explained that two resolutions had 
come before the Committee during 
the past year: a proposal from the 
Section of Patent Law to amend the 
Tucker Act so as to eliminate the 
$10,000 limitation and permit all 
patent cases against the Government 
the 
throughout the country as well as in 


to be tried in district courts 
the Court of Claims, regardless of 
amount involved; and a resolution 
from the Los Angeles Bar Associa- 
tion that this enlargement of the jur- 
isdiction of the district courts in suits 
against the Government should be 
applicable to every kind of claim 
now within the jurisdiction of the 
{merican Bar 
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Court of Claims, without the $10,000 
limitation. After comprehensive study 
of the two questions, a majority of 
that 
the Judicial Code be amended to 
eliminate the limitation as to amount 
of claim; and Mr. McCracken stated 
that the Section of Patent Law, which 


the committee recommended 


had also considered the matter, would 
The 


recommendations of the majority of 


file a similar recommendation. 


the committee were as follows: 


That this Association approve 
in principle the extension to the 
District Courts of the United States 
of the jurisdiction now exclusively 
vested in the United States Court 
of Claims. 


That the Association recommend 
to the Congress of the United 
States that subdivision 20 of Sec 
tion 41, Title 28, United States 
Code; Judicial Code, Section 24, 
be amended by eliminating there 
from the words “not exceeding ten 
thousand dollars.” 


These recommendations were 


adopted by the House. 


An All-time ‘“‘High’’ in 
Association Membership 


A record membership of 35,084 as of 
December 1 was reported by Mem 
bership Chairman Robert R. Milam 
of Florida, who attributed the nota- 
ble results to the personal efforts of a 
number of State membership chair- 
men, to the continuance of solicita- 
tion by personal letter, and the dili 
gent work of Headquarters. The 
method of personal solicitation, which 
has been effectively used for three 
reached the saturation 
point in a number of States, Mr. 


vears, has 
Milam said, and the Membership 
Committee feels that a new approach 
must be found. Therefore the com 


mittee recommended: 


That, in accordance with the 


the Member- 
ship Committee presented to the 


recommendation of 


House of Delegates in 1942, 
trained solicitors fully versed in 
portraying the advantages of being 
a member of the American Bar As- 
sociation should be employed and 


paid, on a liberal commission basis 
to solicit from lists compiled and 
duly approved in accordance wit} 
the Constitution and By-Laws of 
this Association. 
When put to a vote of the House 
the recommendation was not adopted 
Morris B. Mitchell of Minnesota 
Chairman of the Committee on 
Printing Printing 
viewed for the House the results o! 


and Costs, re 
the questionnaire which the commit 
tee had sent to members of the Hous 
to ascertain their views concerning a 
proposed weekly “news” publication 
and outlined the ideas of the commit 
tee with regard to this project. In 
cluded in the publication would be 
a department on outstanding activi 
ties of the American Bar Associatior 
associa 
tions, a short record of court deci 
sions, important decisions of various 


and of State and local bar 


federal administrative bodies, and a 
department on pending legislation 
Mr. Mitchell 


also discussed at some length the ad 


both federal and state. 


vertising prospects, the staff which 
would be required, and the probable 
cost of publication. 

The recommendation of the com- 
mittee for a further study and report 
was adopted, as follows: 

That the President of the Asso 
ciation be directed to appoint a 
special committee of five members 
of the Association, of which one 
member shall be a member of the 
present Board of Editors of the 
AMERICAN BAR ASSOCIATION JOUR- 
NAL, to investigate the feasibility 
of the publication of a weekly news 
magazine or newspaper and to sub- 
mit definite recommendations at 
the mid-winter meeting of th 

House of Delegates with respect to 
{ 1) 
such a publication (2) 


the feasibility of undertaking 
the form of 
publication; (3) the method of 
financing it; and (4) a plan for its 
integration AMERICAN 


BAR ASSOCIATION JOURNAL 


with the 
anc 
other publications unde: a single 
editorial board; and that this spe 
cial committee be authorized to 
employ the necessary experts to as 
sist them in such investigation. 
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| wo recommendations of the Spe- 
Committee on Improving the 
inistration of Justice were pre- 
| by Chief Justice James P. Al- 
ler of Texas, in the absence of 
rman John J. Parker, who was 
International Mili- 
the Nuremberg 


ving on the 
lribunal for 
Ihe first recommendation was 
ypted by the House: 

That the sixty-seven recommen 
itions for improving the admin 
tration of justice adopted at the 
938 annual meeting be reviewed 

the committee and all mono- 
raphs based therein revised and 
ought up to date. 


committee’s second recommen- 


tion: 


That the Special Committee on 


improving the Administration of 


| ustice regional! 
neetings, if any, to be held during 
he ensuing year. 


participate in 


s not adopted, since it appeared to 
the sense of the members of the 
yuse that if regional meetings could 
resumed during the ensuing Asso- 
tion year, the programs should not 


prescribed so far in advance. 


Administrative Procedure 
Bills Are Approved 


supplementary report of the Spe- 


Committee on Administrative 


iw, presented by Chairman Car] 


Farland of the District of Colum- 


contained three recommenda 


ms, which were adopted by the 


louse: 


Resolved, That S. 7 as revised 
ind reported by the Committee on 
the Judiciary of the United States 
Senate in Senate Report No. 752 of 
the 79th Congress, respecting fed 
ral administrative procedure, is 
ndorsed by the American Bar As- 
sociation as meritorious, in accord 
with the policies of the Association, 
ind a forward step in improving 
the administration of justice. En- 
measure at the 
earliest practicable time is strongly 
irged; and all members, officers, 


actment of this 


ind representatives of the Associa 
tion are requested to cooperate, as 
sist, and carry forward that objective 


Resolved, that H. R. 4941 of the 
79th Congress as introduced by 
Chairman Hatton W. Sumners of 
the Committee on the Judiciary of 
the United States House of Repre- 
sentatives, respecting federal ad- 
ministrative procedure, is endorsed 
by the American Bar Association as 
with the 
policies of the Association, and a 


meritorious, in accord 
forward step in improving the ad- 
ministration of justice. Enactment 
of this measure at the earliest pos- 
sible time is strongly urged; and all 
members, officers, and representa- 
tives of the Association are request- 
ed to cooperate, assist, and carry 
forward that objective. 

Resolved, That a Section of Ad- 
ministrative Law be established 
within the American Bar Associa 
tion and that, as soon as it has com 
pleted its present legislative pro 
gram, the Special Committee on Ad 
ministrative Law be discontinued 


Jurisprudence and 
Law Reform 


Both the advance report and the sup 
plementary report of the Committee 
on Jurisprudence and Law Reform 
contained recommendations; and 
these, when submitted by Chairman 
James G. Buchanan of Pennsylvania, 
were adopted by the House: 
Resolved, That this Association 
requests the Committees on the 
Judiciary of the Senate and the 
House of Representatives of the 
United States to report favorably 
to the said Houses respectively the 
enactment of an Act to provide 
that costs against the United States, 
its officers and agencies, shall be 
allowed as of course to the prevail 
ing party in any civil action or pro 
ceeding in a court of the United 
States 
shown otherwise directs. 
Resolved, Further, That this As 
requests the Advisory 
Committee on Rules for Civil Pro- 
cedure for the District Courts of 
the United States to recommend 
the adoption by the Supreme Court 
of the United States of a rule of 
civil procedure providing that costs 


unless the court for 


Cause 


sociation 
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against the United States, its offi- 
cers and agencies, shall be allowed 
as of course to the prevailing party 
in any civil action or proceeding in 
a District Court, unless the court 
for cause shown otherwise directs; 
provided that the Advisory Com- 
mittee shall be of opinion that the 
prescription of such a rule is within 
the power of the Supreme Court of 
the United States under the Act of 
June 19, 1954, c. 651. 

Resolved, That this Association 
oppose the bills to limit the juris 
diction of the district courts of the 
United States, S. 466 and H. R. 
1168, and any similar legislation to 
terminate or restrict the jurisdic 
tion of such courts in cases of diver- 
sity of citizenship of the parties. 

Resolved, Further, That the Sec 
retary transmit forthwith to the 

Chairmen of the Committees on 

the Judiciary of the Senate and the 

House of Representatives of the 

United States copies of the fore 

going resolution and of the report 

of the Committee on Jurisprudence 
and Law Reform in support of the 
resolution. 

A preliminary draft of a revision 
of the Federal Judicial Code, Mr. 
Buchanan stated, is now before the 
Committee on Revision of Laws of 
the House of Representatives, and 
will be available for the consideration 
of the succeeding Committee on Jur 


isprudence and Law Reform 


Report as to 
Aeronautical Law 


rhe report of the Committee on Aer- 
onautical Law was presented by Cody 
Fowler of Florida in the absence of 
Chairman J E. Yonge 


ommendation was rejected by the 


The first rec- 


House on a point of order, since it 


} 


was considered to be outside the 


scope of the “objects” of the Associa 
110Mn: 
That the Association approve a 
broad program of federal aid in 
support of a national airport pro- 
gram, with the object of bringing 
into existence a system of airports 
throughout the 


to care for the needs of all types of 


nation adequate 
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civil aviation as now or prosper 


tively to be expanded. 
The second recommendation, pre 
sented to the House in a revised form, 


was adopted, as lollows: 


Phat a test be made to ascertain 


whether there is sufficiently broad 


interest among the members to 
warrant either expanding the com 
mittee, or organizing a Section of 
\eronautical Law. 


Phe recommendations of the Spe 


cial Committee on Facilities of the 


Law Library of Congress were 


adopted without debate: 
Resolved, 


Bar 


That the American 


\ssociation urge upon the 
Congress of the United States and 
the administration of the Library 
of Congress consideration of the 
erection, at as early a time as pos 
sible, of an adequate building to 
house the Law Library of Congress 
at a location conveniently adjacent 
to the Library of ¢ Oneress, and be 
it further 
Resolved, 
resolution be sent to the President 
United States, to the Chief 


That copies of this 


of the 
Justice of the United States, to the 
President of the Senate pro tem 
pore, to the Speaker of the House 
of Representatives, to the Chair- 
man of the Library Committees of 
the Senate and House of Repre- 
and to the 


sentatives, Librarian 


ol Congress 


Increases in Judicial 
Salaries Approved 


Harry B. Mackoy of Ohio, member 
of the Special Committee on Judicial 
Salaries, in the absence of Chairman 
Arthur H. Dean of New York, made 
a brief statement with respect to the 
report of that committee and pre 
sented its resolution: 

Resolved, That the Association 
approve the Hobbs Bill, H. R. 
2181, 79th Congress, entitled “A 
Bill to fix 
judges of the United States,” sub 


the salaries of certain 
ject to the qualification as to Sex 
tion 3 which is stated in the last 
paragraph of the report. 


\fter a statement by John M 
Slaton of Georgia urging that con 
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sideration be given to the comparison 


of salaries of federal judges with 


those of judges of the supreme courts 
the House voted to 


of the. states, 


adopt the above recommendation. 
The 


the Commniittec 


four recommendations ol 
on Communications 
wert adopted without discussion: 


Resolved, 1. 


of assigning members of the 


Phat the practic 
legal 
staff of the 


Federal Communica 


tions Commission to hear cases 
presented or tried on behalf of the 
membei 


Commission bv anothe 


of the same legal staff is inconsist 
ent with the concept of due prov 
orderly 


ess and procedure and 


should be abolished in favor of a 
system of independent hearing ofh 
cers with the power to report and 
recommend. 


2. That no application for an 


authorization should be granted 
by the Commission without hear 
ing if a protest within a reasonable 
period of time has been lodged by 
a party alleging electrical or finan 
cial injury or interference as a re 
sult of the grant. 


3. That the statute should pro 
vide that if there is such protest 
filed the Commission shall hold a 
public hearing on the matter be 
fore arriving at the determination 
of whether or not the public inter- 
est, convenience and necessity will 
be served by the grant of the appli 


cation. 


1. That Section 315 of the 1934 
Radio Act should be amended by 


adding the following: 


“Provided, however, That no 
licensee shall be required unde 
the provisions of this section, o1 
otherwise, to broadcast any ma- 
terial for or upon behalf of any 
person or organization which ad 
vocates the overthrow of govern- 
ment by force or violence, and 
that no licensee shall be required 
to broadcast any material which 
is slanderous or libelous or which 
might subject the licensee or its 
station to any action for damages 
or to a penalty or forfeiture un- 
federal 
In all 


der any local, state or 


law or regulation. such 





cases the licensee shall have the 
right to demand and receive 4 
complete and accurate copy of 
the material to be broadcast 
sufficient time in advance of in 
intended use to permit an ey 
amination thereol and the dele 
tion therefrom of anv materia 
necessary to conform the same 
requirements of this section and 
the Commission shall make rules 
regulations to 


and carry — this 


provision into effect.” 


Section of Labor Law 
Is Authorized 


In substitution tor the original reso 
lution from the Committee on Labor 
Employment and Social Security, rec 
ommending that a Section of Labo 
Cli! 
L.angsdale of Missouri submitted the 


Law be created, Chairman 


following resolution to define the 


purposes of the proposed section: 


Resolved, That a section be es 
tablished within the American Bai 
Association, the purpose of which 
shall be to study the law of labor 
relations as a science, and to pro 
mote its fair and just administra 
tion; to study and report upon pro 
posed and necessary legislation; to 
encourage members of the Associa 
tion representing both manage 
ment and labor throughout the 
nation to, through said _ section, 
meet and confer upon their various 
problems, and there to endeavo1 
to define rules of conduct based 
upon the rights and responsibilities 
of labor and industry; and_ to, 

through such cooperation, promote 

justice, human welfare and indus 
trial peace and recognition of the 
supremacy of law. 

William Logan Martin, membei 
of the Board of Governors, stated 
that the Board approved the recom- 
mendation to create such a section 
“with the provision that a stand- 
ing committee be maintained on 
employment and _ social security, 
which deals with other branches of 
the law which are under consider- 
ation by the existing Committee on 
Labor, Employment and Social Se 


curity.” Speaking as a member of the 
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House, with respect to the revised 
resolution presented by Mr. Langs 
dale, Mr. Martin expressed the opin 
ion that if the section were created, 

should be free to bring before the 
House any matter which it sought to 
bring in, and that it should not be 
bound in advance by the definition 
of purposes set out by Mr. Langs 


dale’s resolution. 


He urged, there- 
fore, that the House adopt the resolu- 
tion as printed in the Advance Pro 
vram, which asked only for the 


creation of “A> Section of Labor 
Law.” 


Clement F. Robinson ol Maine 


The final sesston of the House in 
1945 coped with a calendar still for 
nidable. Numerous. recommenda- 
tions from the Section of Patent Law, 
the Section of International Law,and 
the Section of Municipal Law were 
adopted. 


submitted many proposals as to the 


The Section of Taxation 


tax laws pertaining to many phases 
of Federal taxation; these were also 
adopted. Because of the paper short- 
age and the resultant lack of space, 
it has been necessary to omit from 
this account the recommendations of 
the Sections of Patent Law and of 
Taxation. These will appear in the 
Innual Report volume. Percentage 
limitation of attorneys’ fees, in con 
nection with claims for alien prop 
erty, etc., was brought up and the 
{ssociation’s attitude was clarified. 
The House concurred in the Assem- 


‘ 


bly’s action on the various “open 
forum” resolutions, with one excep 
lion, as to which the House voted 
n amendment which was later ac 
cepted by the Officers 
were elected to serve until the close 
of the 1946 
October. 


{ssembly. 


fnnual Meeting next 


At the fourth session of the 
House, on Thursday morning, a brief 
oral report for the National Confer- 
ence of Commissioners on Uniform 
State Laws was presented by Howard 
L. Barkdull of Ohio, Vice President 
of the Conference, in the absence of 
President John C. Pryor. 


urged that more consideration ought 
to be given to finding out the demand 
for such a section and to its program. 
He offered as a substitute motion 
that, as in the case of Aeronautical 
Law, the committee be authorized to 
make a test to ascertain whether in 
terest among the members was broad 
enough to justify the expansion. In 
this he was supported by George M. 
Morris of the District of Columbia, 
while Sylvester C. Smith of New 
Jersey and James R. Morford of Del- 
aware spoke for the immediate on 
ganization of a section. 


Mr. Robinson’s substitute motion, 


Fourth Sesston 


The Administrative Uniform Pro 
cedure Act, now under consideration 
by the Conference, will be ready for 
approval by the House at an early 
date, said Mr. Barkdull. He stated 
that plans were being formulated fon 
a representative of the Conference to 
sit in with Sections and Committees 
of the Association doing any work 
likely to result in a Uniform Act, in 
order to make possible a greater co- 
operation between the two bodies and 
an improvement in the final product. 
\ further report on such a plan will 
be made. 

Mr. Barkdull made special ref- 
erence to the Commercial Code, the 
main project of the Conference at 
this time, which is being carried out 
in conjunction with the American 
Law Institute. The Code itself is 
completed, he said, and the com- 
ments are very nearly finished. ‘There 
is every probability that the work will 
be ready for consideration by the 
American Law Institute and the Con- 
ference in 1946, and will be presented 
to the House shortly thereafter. 


Recommendations As to 

Patent Law 

The Council of the Section of 
Patent, Trade-Mark and Copyright 
Law had held a meeting in Septem- 
ber, when the regular Annual Meet- 
ing appeared improbable, and had 
circulated to the membership of the 


Section its recommendations for sub- 
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when put to a vote, failed of adop- 
tion, and the resolution submitted 
by Mr. Langsdale was adopted by the 
House. 

The second resolution of the 
Committee on Labor, Employment 
and Social Security recommended 
that the House approve various 
amendments to the social security 
laws. Upon motion of William Logan 
Martin of Alabama, this matter was 
referred back to the committee, in 
order that further facts and data as 
to the effects of the resolution should 
be presented for the information of 
the House. 


mittal to the House of Delegates. 
Ihese had been approved by the Sec- 
tion membership. The six resolu- 
tions which were adopted by the 
vote of the House were printed in 
the Advance Program and will ap 
pear in the Annual Report. 


Recommendations by 
the Section of 
International Law 


The following recommendations by 
the Section of International and 
Comparative Law, presented by 
Chairman Mitchell B. Carroll of New 
York, were adopted: 

Resolved, That in the opinion 
of the American Bar Association, 
prompt action should be taken by 
the Congress of the United States 
to create one or more non-political, 
judicial Commissions composed of 
not less than three and not more 
than five persons skilled in the 
knowledge and practice of inter- 
national law, to consider and adju- 
dicate all claims of American na- 
tionals against Japan, Germany, 
Italy, Bulgaria, Hungary, and Ru- 
mania, arising out of acts of the 
governments of those nations or 
any of them from and after the 
dates of the beginnings of aggres- 
sions or hostilities by them, respec- 
tively, in the Far East and Europe. 

Resolved, That the United States 
Government should take appro- 
priate steps, (a) to secure a new fur 
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Delays in Pubhcation Dates 


\s is known to many of our readers, the shortages in the supply of paper of the quality used in 
printing the JOURNAL have become more acute since the war ended. 


Despite the most diligent efforts by our printer, there have been delays, both as to quantity and 
quality of paper. As a consequence, the JOURNAL does not come to the desks of our readers at the time 
it should. The delay and difhculty are especially marked as to the present issue. 


Our experience is by no means unique. Some of the law reviews are currently unable to obtain 
paper at all. Others are issued several months late, as our department devoted to them shows. Great 
credit is due to their editors and staffs for keeping these useful publications going, in spite of the 
difficulties and costs as to paper and printing. 


seal treaty to replace that which 
the Japanese Government termi- 
nated by notice of October 23, 
1940, and to require Japan to be- 
come a party to such new treaty; 
(b) to require Japan to become a 
party to the International Agree 
ment for the Regulation of Whal- 
ing; and (c) to prevent Japanese 
nationals from encroaching on 
other fisheries which are regulated 
by any international convention. 
1. That the American 


Bar Association approves in prin- 


Resolved 


ciple cooperation among the units 
of the organized bar of the respec- 
tive nations of the world. 

2. That the Section of Interna- 
tional and Comparative Law, 
through its appropriate commit- 
tee, should continue its study and 
inquiry respecting the desirability 
of creating an International Ba 
\ssociation composed of units of 
the organized bar, and that, if 
upon careful study it appears that 
an International Bar Association 
sound 


durable lines, the Section should 


can be formed on and 
prepare and submit for considera- 
tion a draft constitution for such 
association. 

3. That the endorsement or re- 
jection of any existing or proposed 
organization in the international 
field 
basis of individual members rather 


legal constructed upon the 
than upon units of the organized 
bar is beyond the scope of the 
proper activity of the American 
Bar Association. 


Recommendations by the 
Section of Municipal Law 
the Sec- 
tion of Municipal Law was adopted 


The recommendation of 
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by the House of Delegates, as follows: 
Whereas, It has always been a 
well established principle of Amer- 
ican constitutional law that the 
finances and financing of states 
and municipalities are matters of 
purely state policy and should not 
be subjected to regulation by any 
agency of the Federal Government, 
and the Congress has steadily rec- 
ognized this principle, but the Se- 
curities and Exchange Act of 1934, 
more particularly the power of 
definition in Sec. 15 (c)(1), is sub- 
ject to interpretation by which 
states and municipal securities may 
be subjected to regulation that 
would restrict their markets; 
Whereas, There was introduced 
in the House of Representatives 
on May 4, 1945, a bill (H. R. 3129) 
that provides (1) that no provision 
of the Securities and Exchange Act 
of 1934 shall 
upon the Commisssion power to 


be held to confer 


prescribe rules or regulations with 
respect to the purchase, sale 
or otherwise regulating transac- 
tions in, exempted securities, ex- 
cept under 8 (c); and (2) that the 
power of definition under Sec. 15 
(c) (1) shall not apply to exempted 
securities; and 

Whereas, H. R. 3129 is a clarifi- 
cation of H. R. 1502 which was 
approved and recommended to 
Congress by the House of Dele- 
gates by resolution adopted in Sep- 
tember, 1944; now, therefore be it 

Resolved, That the amendments 
of the Securities and Exchange Act 
of 1934 proposed by H. R. 3129 are 
hereby approved and very strongly 
recommended to the Congress, and 

Further Resolved, That a copy 
of this resolution be sent to the 


Chairman and each member of the 
Interstate and Foreign Commerce 
Committee of the House of Repre- 
sentatives and that the Municipal 
Law Section is authorized and di- 
rected to support this resolution 
before the Congress and elsewhere. 


Recommendations by the 
Section of Taxation 

Sixteen recommendations were pre 
sented by the Section of Taxation, 
all of which were adopted by the 
House. appear in the 


These will 


\nnual Report. 


The Schneiderman Case 

Is Brought Up Again 

An amendment to the by-laws of 

the Section of Judicial Administra- 

tion, adopted by the Section at its 

meeting, was approved by the House, 

making eligible for membership in 

the Section “‘any court administrative 
officer.” 

The reports by the Sections of Bai 
Activities, Corporation, Banking and 
Mercantile Law, Criminal Law, In- 
surance Law, Junior Bar Conference, 
and Mineral Law, as printed in the 
Advance Program, were ordered re- 
ceived and filed. 

At the 1944 Annual Meeting a 
resolution was presented by George 
E. Morton of Milwaukee, request- 
ing that the Association disapprove 
the majority opinion of the Supreme 
Court of the United States in the 
case of William Schneiderman v. 
United States, involving interpreta- 
tion of the Naturalization Statute, 
and raising the issue whether an alien 
seeking citizenship must in fact be 
attached to the principles of the Con- 
stitution, or must merely behave as 
a person attached to such principles 
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durii ¢ the pendency of his applica- 
tion. This resolution, upon motion 
of Mr. Morton, had been referred to 
the (ommittee on American Citizen- 
ship [or study and report. 


he report of that committee to 
the 1945 Annual Meeting set out the 
facts of the Schneiderman case, and 
stated that in 1940 a new Nationality 
Code had been enacted, which clari- 
fied the statute in question. The 
commmittee’s report, which did not 
specifically ask for action by the 
House, concluded: “In view of this 
improvement in the language of the 
Naturalization Statute, we recom- 
mend that the Morton resolution be 
not adopted.” 


Mr. Morton, granted the privilege 
of the floor by the House, said that a 
subcommittee of the Committee on 
{American Citizenship met in Chicago 
in the spring of 1945 to hold a hear- 
ing on the matter, and subsequently 
presented the following recommenda- 
tions to the full committee: 


That the conclusion reached 
in the majority and concurring 
opinions of the Supreme Court in 
Schneiderman vy. United States is 
erroneous; that these opinions fail 
to give that finality to the trial 
court’s findings of fact which under 
established legal procedure at- 
taches thereto; that there was con- 
vincing evidence that Schneider- 
man’s certificate of citizenship was 
illegally procured; that the ma- 
jority opinion, if followed, will 
not correctly apply the law enacted 
by Congress and will weaken and 
endanger the control that the 
United States properly exercises 
over the admission of aliens to citi- 
zenship and over the cancellation 
of certificates of citizenship when 
they have been illegally procured. 

That the conclusion reached in 
the dissenting opinion of the Chief 
Justice, concurred in by Justices 
Roberts and Frankfurter, is cor- 
rect; that the dissenting opinion 
gives that finality to the trial 
court’s findings of fact which under 
established legal 
taches_ thereto 


procedure at- 
finds that 
there was convincing evidence that 


and 


Schneiderman’s certificate of citi- 
zenship was illegally procured; 
that the dissenting opinion, if fol- 
lowed, will correctly apply the law 
enacted by Congress and will 
strengthen and safeguard the con- 
trol that the United States properly 
exercises over the admisssion of 
aliens to citizenship and over the 
cancellation of certificates of citi- 
zenship when they have been il- 
legally procured. 


While not privileged to make a 
motion before the House, Mr. Mor- 
ton urged tlat either the subcom- 
mittee report or the 1944 resolution 
be adopted. On Mr. Morton’s be- 
half, James R. Morford of Delaware, 
as member of the House and as chair- 
man of the Resolutions Committee, 
moved the adoption of the original 
resolution submitted at the 1944 An- 
nual Meeting. 


President Simmons, as chairman 


of the Committee on American Citi- 
zenship, reported that the recommen- 
dations of the subcommittee, just 


read, were rejected by seven of the 
The ma- 
jority opinion of the Supreme Court 
held that the Government had failed 
to sustain its burden of proof of 
Schneiderman’s lack of attachment to 
the principles of the United States’ 
Constitution. Adoption of Mr. Mor- 
ton’s resolution or of the subcom- 
report would 
criticism by the Association of the 


committee’s ten members. 


mittee constitute 
Supreme Court’s decision, the opin- 
ions in which were extremely lengthy 
and detailed. Furthermore, said Mr. 
Simmons, neither Mr. Morton’s reso- 
lution nor the subcommittee’s recom- 
mendations contain any statement of 
the fact that the statute had been 
clarified by the amendment adopted 
in 1940 and that it now requires 
that every applicant for citizenship 
must show his actual attachment to 
the Constitution, rather than ap- 
parent attachment as demonstrated 
by behavior. 

When put to the vote of the 
House, the resolution presented by 
Mr. Morton in 1944 was defeated; 
and the report of the Committee on 
American Citizenship was approved. 
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Limitations on Fees as to 
Alien Property Claims 


Reports of the Committees on Com- 
merce, State Legislation, and the 
Bill of Rights, containing no recom- 
mendations, were received and filed. 
With respect to the report of the 
Committee on Bill of Rights, the 
Chairman of the House stated that 
the Board of Governors had author- 
ized the committee to file a brief in 
the case of Esquire v. Walker, re- 
ferred to in the report. 

The chairman of the Committee 
on Custody and Management of 
Alien Property was not present when 
that report was called for. George M. 
Morris of the District of Columbia 
called attention to the supplemental 
report which stated that the com- 
mittee considered H. R. 3750, a bill 
to provide for the return, to persons 
who were never hostile to the United 
States, of properties and interests 
vested in the Alien Property Cus- 
todian; that it informed the Judiciary 
Committee of the House of Repre- 
sentatives that a majority of the mem- 
bers of the committee were in favor of 
the bill; and that it also communi- 
the Custodian of 
Property the 


cated to Alien 


committee’s disap- 
proval of the provision, in the Trad- 
ing with the Enemy Act, which limits 
to 3 per cent the fees of attorneys 
representing claimants of property. 

Mr. Morris said that he felt that 
this report should be brought to the 
attention of the House, not only be- 
cause the committee had made rep- 
resentations to the Judiciary Com- 
mittee and to the Custodian of Alien 
Property without having been au- 
thorized to do so by the House or the 
Board of Governors, as required by 
Article XI of the By-Laws, but also 
because, by its expression of opinion 
concerning limitation of fees, an im- 
portant matter of principle was 
involved. 

If any opinion was to be expressed 
concerning limitation of fees to a 
declared Mr. 
Morris, this should be done only af- 
ter consideration by the House of 
Delegates and the Board of Gover- 
nors. Such a limitation has two vices: 


specific percentage, 
> 
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(1) It may keep the fee below what 
the reasonable value of the services 
.is worth; and (2) It may permit a 
higher fee than is warranted by the 
services rendered, in that specifying 
a percentage gives quasi-endorsement 
of a bill for fees at the statutory maxi- 
mum even when the services rendered 
are actually worth a great deal less. 
As a result, disputes about fees be- 
tween client and counsel generally 
become subject to decision by the 
tribunal concerned with the matter 
in question. 

“These limitations arise almost 
always, so far as I know, in claims 
against the Government,” said Mr. 
Morris. “It is perfectly clear that a 
tribunal which can inquire into the 
extent of the services of counsel is 
in the best possible position in the 
event client and counsel cannot agree, 
or in the event that the client com- 
plains of the fee charted, to decide 
what a proper fee is. We have always, 
therefore, taken the position that in 
the event of such dispute, the tri- 
bunal shall decide.” 

Mr. Morris then moved: 

“That this attitude of this com- 
mittee be referred to the Board of 
Governors for review, and that the 

given instructions 
the 
should take in further considera- 


committee be 


with respect to attitude it 
tion of this bill, which, so far as 
this report indicates, has not yet 
reached the Senate, and that, if 
necessary, the Board have the au- 
thority to advise the sponsors of 
the bill, or the House of Represen- 
tatives, that the American Bar As- 
authorized _ this 


sociation has not 


committee to agree to any percent- 
age limitation of the fee.”’ 
The 


carried. 


motion was seconded and 


Tribute to the Late 
William Doll 


Reports of the Committees on Cus- 
toms Law, Judicial Selection and 
Tenure, Law Lists, and Rights of the 
Mentally Ill, containing no recom- 
mendations, were received and filed. 

Reporting for the Committee on 
Public Kirkland 
Clark of New York paid warm trib- 


Relations, John 


American Bar 
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ute to the former chairman, the late 
William Doll of Wisconsin. Under 
Mr. Doll’s chairmanship a series of 
discussions on important public is- 
sues was broadcast on Sunday after- 
noons during the winter and spring 
of 1944-1945 by the Mutual Broad- 
casting Company. The series, entitled 
“Let’s Face the Issue” was sponsored 
by the Chesapeake and Ohio Rail- 
road, and featured prominent au- 
thorities on both sides of the ques- 
tions discussed, followed by a “cross- 
examination” by two members of the 
American Bar Association. 

After acceptance of the oral re- 
port, the members of the House rose 
and observed a moment of silence in 
memory of Mr. Doll. 

Action of the Assembly upon res- 
olutions presented in open forum 
session (see 32 A.B.A.J. ) was re- 
ported by the Acting Secretary. With 
but one exception, the House con- 
firmed the Assembly action. In the 
case of Resolution No. 14, its pro- 
ponent, James L. Shepherd of ‘Texas, 
proposed that the second paragraph 
be amended to meet the rules of the 
House with respect to legislation. 
The resolution was then adopted by 
the House in the following form: 


“Whereas, Since the formation 


of the Union, the states have 
claimed and exercised title to and 
dominion and control over the 
lands under their navigable waters 
both inland and offshore upon the 
coasts, and such titles of the states 
have been recognized and upheld 
both by the courts and by the ex- 
ecutive departments of the Gov- 
ernment for one hundred and 
fifty years, now, therefore, be it 
Resolved, By the American Bar 
Association, that we earnestly urge 
the National Congress to take im- 
mediate action recognizing and 
confirming this ownership by the 


several states. 


Complaint as to Ruling 

as to Law Lists 

Is Reported On 

At the first session of the House in 
Cincinnati, the complaints against 


Or 


Opinion 255 of the Professional Eth- 


ics Committee were referred to the 
Committee on Hearings for hearing 
and report. In view of the practical 
difficulties in holding an adequate 
hearing during this Annual Meeting, 
the committee presented the follow. 
ing report: 

“As directed by the House, the 
Committee on Hearings held a meet. 
ing on Tuesday, December 18, to 
hear the complaint of Messrs. Gross- 
man and Friend against Opinion 255 
of the Committee on Professional 
Ethics and Grievances. Present were 
Chairman Slaton, Messrs. Hudson, 
Bastian and Wilson of the Commit- 
tee on Hearings, Chairman Drinker 
and Mr. Jackson of the Committee 
on Professional Ethics and Grievy- 
ances, Mr. Robinson, Chairman of 
Association 
Committees of the Board of Gover- 
nors, George B. Harris of Cleveland, 
Ohio, Mr. Marc 7 
Grossman of Cleveland, and Mr. 
Henry C. Friend of Milwaukee, 
Wisconsin. 


the Subcommittee on 


representing 


“After a preliminary considera- 
tion, it was voted that the matter en- 
trusted to the committee to be de- 
ferred for further consideration at a 
meeting of the committee to be held 
in connection with the next meeting 
of the House of Delegates.” 

It is expected that the Committee 
on Hearings will fix a time and place 
for such a hearing as will enable it to 
make a considered report to the 
House in May. 

The Board of Elections filed the 
following statement: 

“Pursuant to the mandate of the 
Constitution, the Board of Elections 
conducted during the Association 
year 1944-45 the election of State Del- 
egates in twenty jurisdictions. In 
eighteen jurisdictions Delegates were 
elected for the regular three-year 
term; in the two others, they were 
elected to fill vacancies expiring with 
the 1946 Annual Meeting. 

“Two jurisdictions nominated 
two candidates by petition; and one 
jurisdiction filed no petition, but 
wrote in candidates’ names on blank 
ballots. 

(Continued on page 251) 
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Senate Unanimously Approves 
Admumstrative Procedure Bull 





The substance of what the 
ill does may be summarized 
under four headings: 

Firsts It provides that agen- 
cies must issue as rules certain 
specified information as to their 
procedure, 
and also make available other 


organization and 
materials of administrative law. 

Second. It states the essen- 
tials of the several forms of ad- 
ministrative proceedings and 
the limitations on administra- 
tive powers. 

Third. It provides in more 
detail the requirements for ad- 
ministrative hearings and dect- 
sions in cases in which statutes 
require such hearings. 

Fourth. It sets forth a sim- 


plified statement of judicial 
review designed to afford a 


remedy for every legal wrong. 
—Senator McCarran 


On Tuesday, March 12, after several! 
hours of explanatiqn by Senator 
McCarran, of Nevada, and question- 
ing by other senators, the Senate of 
the United States unanimously ap- 
proved §. 7, the proposed Administra- 
tive Procedure Act. It now goes to 
the House of Representatives. 

The explanatory portion of the 
Senate proceedings follows generally 
he substance of the unanimous re- 
ort of the Senate Judiciary Com- 
nittee, which was presented at length 
n the JouRNAL for December, 1945. 
During the course of Senator Mc- 
Carran’s extended description of the 
ill senators of both parties asked 
juestions and expressed views of 
nterest to the legal profession. 
the 
he Senate opened with a reading 
ff an article by Willis Smith, Presi- 
lent of the American Bar Associa- 


The discussion on floor . of 


tion, entitled “Drafting the Proposed 
Federal Administrative Procedure 
Act.” 


Importance of Bill 
In beginning his explanation of the 
bill Senator McCarran stated that it 
was “one of the most important 
measures that has been presented to 
the Congress of the United States in 
its history . . . a bill of rights for the 
hundreds of thousands of Americans 
whose affairs are controlled or regu- 
lated in one way or another by 
agencies of the Federal Government 
.. one of the finest pieces of legisla- 
tive draftsmanship . designed to 
afford parties affected by administra- 
tive powers a means of knowing what 
their rights are, and how they may 
be protected . . . for the redress of 
human wrongs and for the enforce- 
ment of human rights.” 
Senator 
Reed, of Kansas, said that such pro- 


Other senators agreed. 


tection of citizens “is long overdue”. 
Senator Smith, of New Jersey, had 
submitted it to distinguished jurists 
who had found it “one of the finest 
measures they had ever seen... a 
great job . one of the most im- 
portant pieces of judicial legislation”. 
Senator Morse, of Oregon, viewed 
it as “a very obvious need in the 
administration of government by 
law”. Senators Wiley, of Wisconsin, 
and Ferguson, of Michigan, thought 
it ‘a very good start”. 


Discussion of Provisions 
Specific provisions were discussed. It 
that 
were not precluded from practice by 


was emphasized non-lawyers 
the bill, a matter which Senator Mc- 
Carran desired “to make very clear.” 
Senator Ferguson brought out that 
any member of the bar in good stand- 


ing, however, “would have the right 
to appear” in any case. The specifici- 


ty of provisions for the separation of 


prosecuting and deciding functions 
was stressed in response to question- 


ing. 


Judicial Review 

The matter of judicial review re- 
ceived most attention. Senator 
Austin, of Vermont, stressed the 
meaning of the phrase “legal wrong” 
used in the bill in conferring a right 
of judicial review, and stressed re- 
peatedly that review was provided 
by the bill where existing statutes did 
not provide for it. Senator McKellar, 
of Tennessee, also emphasized the 
latter point. Senator Donnell, of 
Missouri, brought out that the judi- 
cial review provisions would make 
reviewable abuses of discretion since, 
as Senator McCarran put it, discretion 
must be “based on sound reasoning.” 
Requirements of proof and the 
substantial rule 
discussion. 


received 
Senator 
Morse believed that, in future legisla- 


evidence 
more extended 
tion, Congress should give considera- 


tion to prescribing a_ weight-of- 
place of the 
substantial evidence rule. All agreed 


that a scintilla of evidence would not 


evidence rule in 


satisfy the requirements of proof 
under the bill and that something 
more would be required than “any 
evidence,” a point in which Serator 
George, of Georgia, was particularly 
interested. 

McCarran, 
charge of the presentation of the bill 


Senator who was in 


both in the Judiciary Committee 
and on the floor of the Senate, ex- 
pressed the opinion that the bill 

will 
the Con- 
United States for its 
careful study, and a monument to 


“when enacted into law 


become a monument to 
gress of the 
the Committee on the Judiciary of 


the Senate.” As the debate closed 


no doubts had been expressed and 
no dissents were stated. 
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Junwr Bar Notes 


by T. Julian Skinner, 


Jr. SECRETARY JUNIOR BAR CONFERENCE 








Although the current Association 
year will be a relatively short one be- 
cause of the delayed annual meeting, 
every indication points to a very 
active year for the Junior Bar Con- 
ference. All national committees are 
busy, many returning lawyer-veterans 
are keenly interested in bar associa- 
tion work, and most State Chairmen 
report increasing activity. 


National Committee Chairmen’s 
Reports Encouraging 


It is through the national commit- 
tees that the Conference actually 
formulates and proceeds with its 
program. All Chairmen report ef- 
ficient functioning. They are par- 
ticularly well qualified this year since 
about half of them occupied the 
same positions last year and the rest 
have had extensive experience in bar 


work in the past. 


Veterans Are Interested 
in Bar Activities 


Most young lawyers who remained at 
home during the war felt that they 
owed an obligation to their fellow 
lawyers in the service to maintain 
junior bar activity. They are now 
finding that view justified. Return- 
ing lawyer-veterans generally are ex- 
anxious to their 


tremely resume 


normal civilian activities and are 
glad to find an operating organiza- 
tion in which they can do their part 
to improve conditions at home. 
rheir civic consciousness is at a high 
tide. Applications for membership 
are being received from many of 
them who show promise of able 
activity in the Conference. 
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Bar Continues to 
Aid Veterans 


thus 
shown by the returning lawyer-vet- 


It may be that the interest 
erans in the work of the Junior Bar 
Conference, and of bar associations 
generally, is due to the interest which 
the bar groups have taken in the 
The Con- 


ference’s Committee on War Read- 


welfare of the veterans. 


justment, in cooperation with other 
sections and committees of the Amer- 
ican Bar Association, is now under- 
taking to make certain to the extent 
possible that all state and local bar 
associations are actually rendering 
tangible aid to the veterans. For- 
tunately many such groups are doing 
so by fostering legislation to exempt 
the veterans temporarily from fees, 
by aiding them in gaining employ- 
ment, in locating office space, and in 
numerous other ways. This activity 
has been one of the Conference’s 
most popular and active projects 
and it is gratifying to know that 
apparently it has met the approval 
of the veterans themselves. 


Conference Activity Is 
National in Scope 


With the veterans actually stimulat- 
ing bar activity in every state in the 
Union, the Conference is noting in- 
creased interest on a national scale. 
Even in those states where Confer- 
ence affairs during the war period 
have not been pushed as aggressively 
as might have been desired, the out- 
look is favorable, and in the other 
states the progress is quite apparent. 


State Chairmen 
Are Key Men 


The national committees formulate 
the Conference program, subject to 
general limitations prescribed by the 
Conference itself, or its Executive 
Council, but it is the men in the 
field—the State Chairmen—who ac. 
tually carry out the program. 


Membership Campaign 
a Major Activity 


The Junior Bar Conference has 
made the Association’s membership 
project one of its principal activities 
for the current year. It is felt that 
such a project is particularly ap 
propriate in connection with the 
Conference’s relations with lawyer- 
veterans. An extensive membership 
campaign has arranged by 
the Membership Committee of the 
Junior Bar Conference of which 
William R. Eddleman of Seattle, 
Washington, is Chairman, and all 
members of the Conference are 
urged to participate. The rules for 
the contest have been announced in 
The Young Lawyer and were carried 
in full in the March issue of the 
American Bar Association Journal; 
they appear also on page VI of 
this issue. 


been 


Publication of ‘‘The Young 
Lawyer’’ Continued 


Last year the Junior Bar Conference 
published for the first time The 
Young Lawyer, its official organ. 
This bi-monthly printed publication 
is now in its second year. It keeps 
Conference members fully informed 
of the progress of the Conference 
program and of the nature of ac- 
tivities being conducted by state and 
local Junior Bar Groups. Lt. Comdr. 
Charles H. Burton of the District of 
Columbia, is the editor, with John 
P. Apicella, Ulrich Schweitzer and 
Muriel Gross of New York, and Clair 
Stout of the District of Columbia, 
serving as Associate Editors. Sidney 
S. Sachs of the District of Columbia, 
who served as editor last year, is now 
acting as advisor to the editor. 
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‘Tax Notes 








Prepared by Committee on Publications, Section of Taxation: Mark H. 


Johnson, Chairman, New York City, William A. Blakely, Dallas, Texas, 
Howard O. Colgan and Martin Roeder, New York City, Allen Gartner, 
Washington, D. C., and Edward P. Madigan, Chicago. 


Family Partnerships 
One of the most widely controverted 
issues in the tax law has been the 
validity of the husband-wife partner- 
ship. The great bulk of these cases 
has mow apparently been settled, 
against the taxpayer, in two Su- 
preme Court decisions handed down 
on February 25, Com’r v. Tower, 
Lusthaus v. Com’r. 


The effect of these decisions is to 
tax the husband the entire 
partnership income, except in the 
comparatively rare cases where the 
wife “either invests capital originat- 
ing with her or substantially con- 
tributes to the control and manage- 
ment of the business, or otherwise 
performs vital additional services.” 
In the usual case, where the wife’s 
partnership interest is created by 
gift or by loan from the husband, and 
where the wife does not actively 
participate in the business, all of the 
income is taxable to the husband. 
The validity of the partnership under 
local law is immaterial. So is the fact 
that the gift or purchase is complete 
and bona fide. Nor does it matter 
that the income is created by the 
partnership capital, and that the 
husband draws a salary for his per- 
sonal services. The partnership is 
not “real” for tax purposes. 


upon 


There was some emphasis in the 
Tower case upon the wife’s use of 
her partnership income for “family 
purposes.” And, in the Lusthaus 
case, the wife’s share of income was 
used largely to pay her purchase 
price for her partnership interest. 
Nevertheless, it may be doubted 
whether the use of the wife’s income 


is a controlling factor. Unless she has 
contributed “new capital,” or unless 
she actively participates in control 
or management, there is no “real” 
partnership, and the husband is 
taxable. 


It is interesting to note that in 
the Tower case the husband gave 
his wife shares of stock in a corpora- 
tion immediately before the corpora- 
tion was liquidated and the business 
thereby converted into a partnership. 
This was apparently viewed as a 
direct gift of a partnership interest 
and therefore ineffective for tax pur- 
poses. Would the result be different 
if the gift of the stock had not been 
made in contemplation of the 
liquidation, and if the wife had 
owned the stock for a substantial 
period before the formation of the 
partnership? This suggests another 
line of inquiry: If the gift of a 
partnership interest is insufficient to 
deflect the husband’s tax, what about 
the gift of stock in a family corpora- 
tion? If the wife invests no new 
capital, and if she renders no service, 
is she entitled to report her dividend 
income? Perhaps this is the next step 
in the development of the ubiquitous 
Clifford doctrine. 


It may be noted that the deci- 
sions expressly refuse to decide 
whether a contrary interpretation of 
the “facts” by the Tax Court would 
have been subject to reversal. (A 
concurring opinion states that a Tax 
Court decision for the taxpayer in 
such a case should be reversed.) That 
question, however, appears academic. 
True, shortly after its Tower and 
Lusthaus decisions, the Tax Court 


adopted for a brief interval a distinct- 
ly more liberal attitude toward fami- 
ly partnerships. In its most recent 
decisions, however, the majority of 
the Tax Court has reverted to the 
tests which have now been approved 
by the Supreme Court. In view of 
this approval, a re-reversal of its 
position is hardly to be expected. 


Oklahoma Community Property 
In contrast with its attitude on con- 
tractual husband-wife partnerships in 
non-community states, the Bureau 
has announced that it will recognize 
the division of income between hus- 
band and wife under the 1945 Okla- 
homa community property law. IT. 
3782, I.R.B. 1946-4-12237. The rul- 
ing states, however, that it will not 
recognize the attempted validation of 
the 1939 statute. Cf. 
Harmon, 323 U.S. 44. 


Com’r v 


Free Living Quarters 
as Employee's Income 
If an employee is furnished living 
quarters by his employer, must he 
report their value as taxable income? 
The test once used by the Tax Court 
was whether the quarters were fur- 
nished solely for the employer's con- 
venience. This test has been liberal- 
ized in the case of Olin O. Ellis, 6 
TC No. 19. In a case where the 
manager of-an apartment hotel was 
given an apartment, the court found 
that the arrangement was for the 
convenience of the employer, even 
though the employee considered it 
partly as additional compensation 
for his services. The court held that 
this latter factor was not enough to 
make the value of the apartment tax- 
able income. 

The case was additionally com- 
plicated by the fact that the taxpayer 
was also a stockholder, director, and 
officer of the employer. The facts 
showed that the value of his apart- 
ment was in excess of the value of 
the apartment furnished to the pre- 
vious manager. The court held that 
this excess was taxable income. Ap- 
parently, however, the decision does 
not mean that in the usual case any 
part of the value of the quarters must 
be allocated to “compensation.” 


249 


April, 1946 « Vol. 32 











AMERICAN LAW AND 
LAWYERS 
The ONLY National Weekly 
Newspaper for the Profession. 
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(Cash with order 
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Letter to the Edstors 





To the Editors:' 

“Lawyers, I suppose, were children 
once,” said Charles Lamb in one of 
his essays; and those of us who were 
brought up in the Nineteenth Cen- 
tury on Hawthorne’s stories from 
Greek mythology in the “Wonder 
Book” and “Tanglewood Tales” will 
remember Pandora, whose curiosity 
induced her to open the lid of the 
mysterious box from which all the 
ills and troubles of humanity 
emerged. Frightened and stung by 
the swarm, she let fall the lid, but 
heard a faint, cheerful voice still in 
the box, asking to be let out. With 
the help of her playmate Epime- 
theus, Pandora again raised the lid; 
and out flew a bright winged fairy, 
who cured the stings and said: 

“I am to be called Hope. 

“And because I am such a cheery 
little body, I was packed into the 
box, to make amends to the human 
race for that swarm of ugly troubles, 
which was destined to be let loose 
among them. 

“Never fear! We shall do pretty 
well in spite of them all.” 

“Your wings are colored like the 
rainbow!” exclaimed Pandora. “How 
very beautiful!” 

“Yes, they are Jike the rainbow,” 
said Hope, “because, glad as my na- 
ture is, I am partly made of tears as 
well as smiles.” 
with us,” 
“forever and 


“And will you stay 
asked Epimetheus, 
ever?” 
said 
Hope, with her pleasant smile, “and 


“As long as you need me,” 


that will be as long as you live in the 
world; I promise never to desert you. 
There may come times and seasons, 








INCORPORATING IN NEVADA 


NEVADA STATE INCORPORATING and AGENCY CO. 


P. O. Box 1291 





Reno, Nevada 
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now and then, when you will think 
that I have utterly vanished. But 
again and again and again, when 
perhaps you least dream of it, you 
shall see the glimmer of my wings on 
the ceiling of your cc ttage. 

“Yes, my dear children, and |] 
know something very good and beau- 
tiful that is to be given you here. 
after!” 

“Oh tell us,” 
“tell us what it is!” 


they exclaimed, 
“Do not ask me,” replied Hope, 
putting her finger on her rosy mouth. 
“But do not despair, even if it should 
never happen while you live on this 
earth. Trust in my promise, for it 
is true.” 

“We do trust you!” cried Epi- 
metheus and Pandora, both in one 
breath. a 

And so they did, it is said, and 
not only they, but so has everybody 
trusted Hope, that has since been 
alive. 

This is not merely a fairy story 
for children. It is as tremendous in 
its practical significance as the atomic 
bomb itself, for the fairy still exists 
and will continue in the minds, the 
imagination, and the spirit, of those 
who retain and guard some of the 
resiliency of youth against the pes- 
simists. 

I suggest to those interested the 
reading of an article by Roland 
Gray, of the Boston Bar, which was 
published in the Harvard Law Re- 
view for May of 1919 under the title, 
“International Tribunals in the 
Light of the History of Law.” That 
article is as applicable today as it was 
when it was written, and it is a strik- 
ing illustration of the lesson of Pan- 
dora’s box. It might well be reprint- 
ed for this reason. 

Its closing paragraph was as 
follows: 

“The world is now, in interna- 
tional matters, in a state of barbar- 
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.”” That 
as it was 
; a strik- 
of Pan- 
reprint- 


was as 


imterna- 
barbar- 


jm. \ny international organization 
hat 1s set up will necessarily be im- 


BM perfect, and will fail, to some extent, 


in pt ting an end to the reign of vio- 
lence. It can hardly be more imper- 
fect, however, than were the begin- 
nings of national organization from 
which have developed the civilized 
state. It has been a characteristic of 
all \igorous races in their early days, 
and in modern times especially of 
ihe English-speaking peoples, to go 
ahead with ill-constructed political 
machinery, without taking much 
heed of its defects, but to improve it 
piecemeal as they go along. In this 
course they have been surprisingly 
successful. Will they be the leaders 
now in a world-wide experiment?” 
FRANK W. GRINNELL 
Boston, Massachusetts 





1. This may be read as a supplement to 


| Reginald Heber Smith’s article in the Feb- 


ruary JOURNAL (page 63). With them should 
be read Walter P. Armstrong’s review of 
Professor Ranney’s “Basis of American Fed- 
eralism,” in “Books for Lawyers” in this 
Issue. 


HOUSE OF DELEGATES 
(Continued from page 246) 


“Ballots were mailed to 12,531 
members of the Association in good 
standing, of which 5380 were returned. 

“Following the death of Robert 
L. Judd, State Delegate from Utah, 
an election was held, under the direc- 
tion of the Chairman of the House 
of Delegates, as prescribed by the 
Constitution, to fill the vacancy until 
a regular election can be held. Sam 
Cline, of Milford, Utah, was elected 
as interim State Delegate, and was so 
notified by your chairman. 

“In the interest of economy, the 
Board held only one meeting during 
the year, on May 17, 1945, for the 
purpose of counting the ballots in the 
State Delegate election. All other 
work was carried on by correspond- 
ence among the Board members and 
the Headquarters office.” 


Association Officers 

for 1945-46 Are Elected 

‘he Acting Secretary made the fol- 

wing certification of nominations 
wr officers: 


House of Delegates Proceedings 





“The procedure followed by the 
State Delegates this year in nominat- 
ing officers and members of the 
Board of Governors has already been 
reported to the House. It is now 
further certified that by mail vote, 
nominations were made for the fol- 
lowing named officers: 

For President: Willis 
North Carolina 

For Treasurer: Walter M. Bas- 
tian, District of Columbia 

“It is further certified that the 
nominee of the State Delegates for 
the office of Secretary, Harry S. 
Knight of Pennsylvania, declined to 
accept the nomination, and that 
thereafter, within the time fixed by 
Section 2 of Article VIII of the Con- 
stitution of the Association, a nomi- 
nating petition in 60 parts was filed 
with the Secretary, signed by 544 
members of the Association in good * 
standing, from 42 States and the Dis- 
trict of Columbia, nominating Joseph 
D. Stecher of Ohio for the office of 
Secretary. With such nominating pe- 
tition was filed the consent of the 
nominee. 


Smith, 


Valiations 
Preis y, Recor 4 
1 


tO 


“No other nominations have been 
made for the foregoing offices.” 


Upon motion seconded and car- 
ried, the Acting Secretary was in- 
structed to cast the ballot of the 
House for the above-stated nominees, 
who were thereupon declared elected. 

There being no further business, 
the fourth and final session of the 


| WE CAN RELAX... 
HE HAS A 
RESERVATION 
AT THE HOTEL 


House of Delegates in connection 
with the 1945 Annual Meeting of the 
Association was. declared adjourned. 
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RATES 10 cents per word for each in- 
sertion: minimum charge $1.20 pay- 


able in advance. Copy should reach 


us by the 15th of the month preced- 


ing month of issue. 










BOOKS 





WE BUY LAW LIBRARIES OR LESSER 
collections of esteemed used law books. Cor- 
respondence is especially welcome from lawyers 
entering corporation, government or partnership 
employment where there is no further need for 
their own books, and from corporations maintain- 
ing large law libraries which it has been decided 
to liquidate. We buy outright for cash only—no 
consignments or commissions. Our reputation for 
fair treatment of sellers as well as buyers, after 
17 years in the business of buying and selling 
secondhand law books, is such that many lawyers 
regard the law library sold to us as ipso facto, 
sold to the best advantage. We hold the best 
collection of secordhand law books for sale in 
the United States (catalog free), and usually have 
$50,000 or more cash money immediately available 
for additional purchases. Fn time, save effort, 
save money by sending your “for sale’ lists first 
to the nation’s clearing house for good used law 
s. Crartor’s Boox Store, Baton Rouge 6, 
Louisiana. 





UNITED STATES GOVERNMENT PUBLI- 

cations at regular Government prices. No de- 
— -Immediate Service—Write Nationa, Law 
4 \y aaa 1110—13th St. N. W., Washing- 
ton, b ° 





LAW BOOKS BOUGHT, SOLD, EXCHANGED 
Irvinc Korus, Metropolitan Bldg., Vancouver, 
Washington 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B AKE, 321 Kearney Street, San Francisco 8, 
California. 





LOWEST PRICES — USED LAW BOOKS — 

complete stock on hand, sets and texts—Law 
Libraries appraised and bought. Nationa, Law 
Lisrary AppraisaL Assn., 538 S. Dearborn St., 
Chicago 5, III. 





LAW BOOKS COMPLETE SETS FOR 

Sale—American Bar Journal, Journal of Air 
Law and Commerce, Air Law Review, Harvard 
Law Review, Columbia Law Review, Michigan 
Law Review, Cornell Law Quarterly, Notre Dame 
Lawyer, Southwestern Law Reporter (Ist & 2nd 
Series), Federal Cases, Federal Reporter (Ist & 
2nd Series), Decisions of Commissioner of Pat- 
ents, U. S. Attorney General’s Opinions, All State 
Reports to National Reporter System. Hundreds 
of other periodicals for sale; largest stock of rare 
and out of print books in the United States. Li- 
braries bought and sold. Dennis & Co., 269 Main 
St., Buffalo 3, N. Y. 
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WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 pages, 340 Illustra- 
tions. $10 Delivered, also “Questioned Document 
Problems” (a new book), 546 pages, $6 Delivered. 
Avsert S. Ossorn, 233 Broadway, New York City. 





LAW BOOK SALESMAN 








USED LAW BOOKS BOUGHT AND SOLD. 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. ’. Borie, Col- 
cord Bidg., Oklahoma City, Okla. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and 9 ot sets. Ceci, Skipwith, 
126 West Third Street, Angeles 13, California. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Crark BoarpMAN 
Co., Lrp., 11 Park Place, New York City. 





“THE HAND OF HAUPTMANN,” Story of 

Lindbergh Case by Document Expert. Cited by 
John Henry Wigmore. 368 Pages, 250 Illustra- 
tions. Price $5.00. J. V. Harinc & J. H. Harine, 
15 Park Row, New York 7, N. Y. 





LAW BOOKS BOUGHT AND SOLD FOR 

Cash. We pay freight. Established 1918. Ref- 
erences furnished. Jos. Mitcuet, 5738 
Thomas Ave., Philadelphia 43, Pa. 





EVERYTHING IN LAW BOOKS. Geo. T. 
Biset Co., Philadelphia 6, Pa. 





BUY—SELL—TRADE—LAW BOOKS, BOOK- 

cases, steel shelving, filing cabinets, etc., Law- 
yers Service Company, 715% Chestnut, St. Louis 
1, Missouri. 





FOR SALE: AMERICAN BAR ASSOCIA- 

tion Proceedings. One set complete 1878-1944, 
$285.00. Another set 1887-1935, $190.00. Also 
twelve bound restatements. P. Box 2627, 
Raleigh, N. C. 





COURT REPORTERS 





LOS ANGELES, CALIF., DEPOSITIONS, 
Hearings—Arbitrations. Bett Brotuers—Court 
Reporters, 206 So. Spring St., (12) Mu. 2895. 





HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B. S., 24 CAL- 

ifornia St., San Francisco, 11. Experienced 
consulting and scientific laboratory service avail- 
able when you have a suspected or disputed doc- 
ument problem of any kind. For additional infor- 
mation see Martindale Hubbell Law Directory, 
San Francisco listings. 





SAMUEL R. McCANN, EXAMINER OF 

Questioned Documents. Office and Laboratory, 
Ward Building. Telephone 5723—Yakima, Wash- 
ington. 





WANTED EXPERIENCED LAW _ E00x 
salesman. Rane confidential. Expanding saj« 
rogram. Box MEJ, American Bar Associarioy 


OURNAL, 1140 N. Dearborn St., Chicago 10, |! 





MISCELLANEOUS 








DELAWARE CORPORATIONS ORGANIZED 

represented; Amended; Dissolved. Free form 
ipon request. Corporation Counselors, Lodge Build 
ing, Wilmington, Delaware. 








POSITIONS WANTED 








ATTORNEY, 35—CIVIL SERVICE, VET 
eran (legal specialist)—desires legal position 
air, water or rail,transportation corporation, o 
law firm engaged in practice therefor; record 
upon inquiry, object experience. Box PL, Ame 
1cAN Bar_ AssociaTION JouRNaAL, 1140 North 
Dearborn Street, Chicago 10, Illinois. 





PATENT ATTORNEY, MEMBER OF TEN 

nessee, Georgia, Florida, Federal and Paten 
Bars; B.S. and LL. B. degrees from recognized 
universities; sixteen years diversified experience 
in patent (chemical) and trade-mark law practice 
desires position with substantial corporation with 
opportunity for both general and patent law prac 
tice. Box ES, AMERICAN Bar ASSOCIATION Jour 
NAL, 1140 North Dearborn Street, Chicago 1 
Illinois. - 





TRIAL ATTORNEY, 38. LAW OFFICE OR 

corporate legal department. Anywhere New 
York state. Box CL, American Bar Association 
Journal, 1140 North Dearborn Street, Chicago 10 
Illinois. 





LIBRARIAN, WITH LEGAL AND LIBRARY 
training, broad academic background, knowledge 
of languages, research and administrative ability, 
experience in various types of libraries, desires 
osition in law school or association library. Box 
UL, American Bar Association Journal, 1140 
North Dearborn Street, Chicago 10, Illinois. 





TAX ATTORNEY AND CERTIFIED PUBLI( 
Accountant desires association with law firm 
preferably in Chicago. Eleven years experience in 
general be and public accounting tax practice 
Now holds responsible supervisory position in tax 
department of prominent public accounting firm 
Box FM, American Bar Association fae , 1140 
North Dearborn Street, Chicago 10, Illinois. 





LAWYER WANTED 








AN OPENING FOR A LAWYER WITH A 

good legal background and trial experience wh« 
would like to settle in a southern community 0! 
approximately 200,000 people. Office has sub 
stantial corporate, insurance, labor, probate law, 
etc., practice. When answering, give complete de 
tails of education, experience, age, size of family, 
religious and fraternal connections. Guaranteed 
salary with opportunity for additional percentage 
on new business. Box NC, American Bar Asso 
ciation Journal, 1140 North Dearborn Street, 
Chicago 10, Illinois. 





ROBES 


JUDICIAL ROBES—CUSTOM TAILORED— 

The best of their kind—satisfaction guaranteed 
—Catalog J sent on request. Bentrey & Simos, 
Inc., 7-9 West 36 St., New York 18, N. Y. 
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A Iribute and —— 
_.A Message 


O MANY of our subscribers to AMERICAN LAW OF VETERANS 
have requested us to outline our plan of supplementing 
this important work that we are taking this means of 


replying to their inquiries and thanking them for their most 


gratifying support. ‘This is our plan 


The first pocket supplement, covering all material accumulated 
up to the time when it goes to press, will be issued after the 
promulgation by the Veterans’ Administration of its regulations 
under the amendments to the Servicemen’s Readjustment Act 
approved December 28, 1945. The amending statute itself is 
covered in the original volume; but the regulations thereunder 
have not yet appeared In the normal course of events, the 


first supplement may be expected before June I, 1946 


Therealter we plan to issue cumulative pocket supplements as 
often as the changes in the statutes or regulations necessitate. 
This means that if and when there are any fundamental changes, 
such as the 1945 amendments of the Servicemen’s Readjustment 
Act, it is planned to issue promptly a supplement covering them, 
without waiting for a fixed or regular date of issuance. In any 
event, however, we plan to issue supplements at least semi- 
annually until such time as the law on the subject becomes 
relatively static I hereafter, it is possible that annual supple- 
ments may be adequate. 


If you have not acquired this popular work, 


mail us this coupon today 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester 3, N. Y. 


Send for 10 days’ examination 
AMERICAN LAW OF VETERANS. 


Invoice me at $10.00 
Should the book not meet my needs for any reason I will return 
to vou within 10 days for full credit 


Name 


Address eres nee en spe Se eee Pe 


City ; iets ; ARI ik GM 
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Something New Has Been Added 


“State Legislative Sessions 


Beginning with 1946... 


“Congressional Service’, an integral part of U.S.C.A., will 
keep you posted as to dates of legislative sessions, the number 
of days of each session in the various states and in the Congress 
— the period for Executive Approval, and the Constitutional and 
Statutory Authority. 


It's another timely and practical ‘'U.S.C.A."’ feature 


And As Always... 
U. S. Code Annotated 


The Official U. S. Code with complete Court Constructions and Historical Notes, 
has the answer you seek to every question that is governed by U. S. Statute Law. 


Judge Mathews (U.S.C.C.A. 9th Cir.) Said:— 
This service, always excellent, grows better each year." 
Write for full particulars 


EDWARD THOMPSON CO. WEST PUBLISHING CO. 
Brooklyn 1, N. Y. St. Paul 2, Minn. 














